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So mucH misapprehension seems to exist, 
as to the scope, and intendment, of the 
recent enactments against ‘‘trusts’’ by the 
legislatures of Kansas, Missouri and Texas, 
that we have prepared a condensed statement 
of their provisions which will be found on 
page 73 of this issue. From this, an idea 
may be gathered of the general features of 
this legislation. The effort to enforce them 
will be watched with interest. There can be 
little doubt that the question of constitution- 
ality will be raised at an early day. The 
acts are in some respects loosely drawn. 
For example, the Kansas act prohibits com- 
binations tending to advance, reduce, or 
control, price or cost to producer or consumer, 
so that the lowering, as well as the raising, 
of prices would seem to be forbidden. The 
Texas law is drawn with equal looseness, 
while the Missouri enactment, although better 
in form, does not appear to possess any 
terror for trust makers. The tersest, clear- 
est and most coherent bill of the kind yet 
formulated is that recently passed by the 
Michigan senate, which is said to have been 
framed by Judge Christiancy, and is re- 
garded as a model for such legislation. 





Tue report of the proceedings of the New 
York State Bar Association, at its twelfth 
annual meeting in January last, presents 
much that is interesting, and quite a great 
deal that is instructive and that might be 
read with advantage by members of younger 
bar associations. The constitution and by- 
laws of this association are the result of 
many years labor and experience, and, if 
not perfect, are as nearly so as can be made. 
From the interesting address of the president, 
we learn that among the notable results, to 
a degree influenced by the association, or 
brought about solely through its action, may 
be mentioned the development, publication 
and adoption of important reforms in respect 
to land transfers, the merited increase of 
salaries of judges of the courts, and pro- 
visions for the relicf of the calendar of the 
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courts of last resort. The association has 
formally declared, that the measures of law 
reform most pressing upon the attention of 
the public are, the civil code, the code of 
evidence, the appointment of a commission 
to frame general laws for corporations, and 
certain other measures of minor importance. 
The report of the secretary discloses the ex- 
ceedingly prosperous condition, in which the 
association enters its thirteenth year, and, in 
an interesting manner, portrays its useful- 
ness, and narrates its achievements in the 
direction of reform in laws and lawyers. 
The address of Judge Cooley on ‘‘The Com- 
parative Merits of Written and Prescriptive 
Constitutions’’ we have before adverted to. 
The constitution makers now at work in the 
four embryo States might: profit bya study 
of that portion which states the requisites of 
a good constitution. The report of the 
Grievance committee is the statement of the 
evidence, and proceedings resulting in the 
disbarment of a member for improper prac- 
tices. Announcement was made of a prize, 
to be awarded in 1890, to the member of the 
New York State Bar who prepares the best 
original thesis upon the subject of ‘The 
Rights of Minority Stockholders and what 
Legislation, if any, is needed for their Pro- 
tection.’’ A resolution was adopted, author- 
izing the officers of the association to prepare 
a suitable memorial to congress, asking that 
body to make more ‘adequate provision for 
the salaries of the judges of the United States 
courts, and to relieve the United States Su- 
preme Court from its overwhelming and 
increasing business. Papers were submitted 
by Mr. L. B. Proctor on ‘‘Comparative View 
of Chief Justice Sanford E. Church and 
Judge Martin Grover of the Court of Ap- 
peals,’’ and, by Mr. Daniel S. Remsen on 
‘*The Security of Railway Investments.’’ That 
which strikes the reader of this report most 
forcibly is, that the proceedings were entirely 
of a business character, the usual accom- 
paniment of long-winded addresses being 
rigidly excluded. 





Tue eloquence and the fun came after- 
wards, however, in the shape of a banquet, 
at which Gov. Hill, responding to the toast 
of ‘‘New York,’’ proclaimed himself as the 
modest governor of a modest State, to which 
self accusation, the well known verdict of a 
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western jury might properly be brought in— 
‘‘Guilty, but can’t be proved.’’ The re- 
marks of Judge Cooley, in responding to 
‘*The Legal Profession, were full of humor 
and we cannot do better than to give our 
readers the benefit of the following rare bit, 
as it was delivered: 


I might say that the legal profession isa learned 
profession, but that would seem to be hardly called 
for. I have attended quige a number of banquets of 
this sort, and in every one, I think, that I have at- 
tended, it has been distinctly admitted on the part of 
the members present, that the legal profession was a 
learned profession. That has been admitted so many 
times it seems to me that the profession may now be 
taken to be estopped from disputing that fact. It is a 
little difficult for a man who should look abroad over 
the country without that admission staring him in the 
face, for him to be estopped from questioning the fact. 
It is a little difficult sometimes for him to exactly see 
how it is that the legal profession in some parts of the 
country has become learned. In some of those States 
where they admit a man to the practice without his 
having studied any particular length of time, so that 
he may begin to-day and be admitted to the bar to- 
morrow, it being only requisite he should be examined 
and pass his examination, and when it comes to pass 
the examination, judging from my own observation in 
some cases, I should say they took the man’s word for 
the fact he was qualified. And just as the magistrate, 
who under the law had a right to issue warrants on 
proof of the facts, used always when a party came be- 
fore him and asked for a warrant, make him swear 
that he wanted one and that was a proof of the fact, 
so in a great many cases I think the party’s statement 
that he was learned has been taken as proof that he 
was. 


The president in calling upon John Clinton 
Gray to reply to the toast of ‘‘The Court of 
Appeals’’ said, that it was once explained to 
an innocent inquirer when he asked what was 
meant by calling the court of appeals a 
‘court of last resort’’ that it meant if he 
wanted justice that there was the last place 
to go for it. 








NOTES OF RECENT DECISIONS. 


An important decision as to the removal of 
causes, and one which in effect overrules 
previous decisions in the Federal Reporter, 
is Crehore v. Ohio & Miss. R. Co., rendered 
by the United States Supreme Court. The 
United States Circuit Court has held in quite 
a number of cases, the more recent one being 
McNaughton v. Southern Pac. Co., 19 Fed. 
Rep. 881, that it has power to allow an 
amendment in the removal papers, even to 
supply a jurisdictional allegation if the juris- 





dictional facts clearly exist and the applica- 
tion was made in good faith and the defect 
inadvertent. But in the Crehore case the de- 
fendant who had proceeded for removal on 
papers, with the defect of failing to show citi- 
zenship at the commencement of the action 
as well as at the time of seeking removal, be- 
ing stopped by a remand, on that account 
asked to have the order framed so as to omit 
an absolute direction to remand, and thus 
leave them free to ask amendment in the 
United States Circuit Court. The court re- 
iterates the rule in Stone v. South Carolina, 
117 0. S. 430, that ‘‘a State court is not 
bound to surrender its jurisdiction of the suit 
on a petition for removal until a case has 
been made, which, on its face, shows that the 
petitioner has a right to the transfer ;’’ and 
that ‘‘the mere filing of a petition for the re- 
moval of a suit, which is not removable, does 
not work a transfer. To accomplish this the 
suit must be one that may be removed, and 
the petition must show aright in the peti- 
tioner to demand the removal. This being 
made to appear on the record, and the nec- 
essary security having been given, the power 
of the State court in the case ends, and that 
of the circuit court begins.’’ Harlan, J., 
then adds: 


It thus appears that a case is not, in law, removed 
from the State court, upon the ground that it involves 
a controversy between citizens of different States, un- 
less, at the time the application for removal is made, 
the record, upon its face, shows it to be one that is 
removable. We say upon its face, because “‘the State 
court is only at liberty to inquire whether, on the face 
of the record, a case has been made which requires it 
to proceed no further;’’ and “‘all issues of fact made 
upon the petition for removal must be made in the 
circuit court.”? Stone v. South Carolina, 117 U. S. 430; 
Carson v. Hyatt, 118 U.S. 279. Ifthe case be not re- 
moved, the jurisdiction of the State court remains 
unaffected, and, under the act of congress, the juris- 
diction of the federal court could not attach until it 
becomes the duty of the State court to proceed no 
further. No such duty arises unless a case is made by 
the record that entitles the party to a removal. All 
this is made entirely clear by the express requirement 
of the act of 1875, that the circuit court shall remand 
“to the court from which it was removed” any cause 
brought from that court, whenever it appears that it is 
not one of which the federal court can properly take 
cognizance: Cameron v. Hodges, 127 U.S. 322.. If a 
suit entered upon the docket of a circuit court as re- 
moved upon the ground of the diverse citizenship of 
the parties was never, in law, removed from the State 
court, no amendment of the record made in the former 
could affect the jurisdiction of the latter, or put the 
case rightfully on the docket of the circuit court as of 
the date when it was there docketed; for the only 
mode provided in the act of congress by which the 
jurisdiction of the State court of a controversy between 
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citizens of different States can be divested is by pre- 
senting a petition and bond in that court showing, in 
connection with the record, a case that is removable. 
The present motion, in effect, is that such amendment 
of the record may be made in the circuit court as will 
show that this case might have been removed from 
the State court, not that, in law, it has ever been so 
removed. 


Tuat a pack of playing cards is not a 
gambling device within the meaning of the 
statute against gaming, was decided by the 
Supreme Court of Missouri in State v. Gil- 
more. The court says: 


The question, then, resolves itself into this: Is an 
ordinary pack of playing cards a gambling device, 
within the meaning of section 1547, supra? In prose- 
cutions under the sections of the statute in previous 
revisions corresponding with 1548 and 1549, it has been 
held in several cases that playing cards are a gambling 
device, within the meaning of such sections. State v. 
Purdom, 3 Mo. 115; State v. Ellis, 4 Mo. 474; Eubanks 
v. State, 5 Mo. 450; State v. Bates, 10 Mo. 109; State v. 
Herryford, 19 Mo. 377; State v. Scaggs, 33 Mo. 92. 
But we have failed to find a case prosecuted under the 
law contained in section 1547, which has been on the 
statute book, in terms substantially the same as in the 
present revision, since 1825, in which it has been held 
that such cards were a gambling device, within the 
meaning of that section; and, it having never been so 
expressly ruled, we do not feel constrained in this case, 
in which we are called upon to pass upon this question 
directly, to follow conclusions that might be drawn 
from dicta in some of those cases in which this section 
was only indirectly considered, unless an independent 
examination of the statute will warrant it. The appli- 
cation of a few familiar principles of intepretation 
ought to determine the question. Certain gambling 
devices are specifically named in the section under 
consideration. Cards are not of the number. Fol- 
lowing those specifically named are the general words, 
‘tor any kind of gambling device adapted,” etc., under 
the rule that where general words follow particular 
ones they must be construed as applicable to things of 
the same general class. Cards are not included in this 
general designation, unless they are ejusdem generis 
with the devices specifically named in the section. 
That they are so, even when used with chips to play a 
game of poker, we are not advised by any evidence in 
the record, or by any knowledge derived from other 
sources. That they are not, seems to appear from the 
nature of the particular devices, so far as we have been 
able tolearn it from adjudicated cases in courts of 
States the manners and social customs of whose people 
most nearly resemble ourown. Nuckolds v. Com., 32 
Grat. 884; Com. v. Wyatt, 6 Rand. (Va.) 694; Ritte v. 
Com., 18 B. Mon. 35; State v. Hawkins, 15 Ark. 259; 
Stith v. State, 13 Ark. 680. Theconstruction contended 
for is condemned by the rule of ejusdem generis. An- 
other rule of construction is “that every word and 
clause should, if possible, have assigned to it a mean- 
ing, leaving no useless words.” The words, “or on 
the side or against the keeper thereof,” in this section, 
are rendered useless, when it is attempted to be ap- 
plied to cards used in playing a game of poker, or any 
other ordinary game of cards. So, if every kind of 
gambling device was intended to be included in the 
class of devices mentioned in this section, what was 
the necessity in section 1548, after providing a penalty 
for any one who shall bet upon any gaming table, bank, 





or device prohibited by section 1547, of adding the 
words, “or at or upon any other gambling device?” 
Evidently they were used because in the mind of the 
legislature the general words in the preceding section, 
being limited to devices of the kind mentioned, it was 
necessary to use additional words toinclude devices 
not of the class mentioned; otherwise they are useless. 
When it is considered that section 1549 makes ample 
provision for the punishment of one who permits his 
premises to be used for the purpose of gambling by 
means of any device, and when, looking further along 
in the statute, we consider the summary and stringent 
provisions made for the seizure and confiscation of the 
devices prohibited by the section under consideration, 
and their public destruction by fire, the conclusion 
that ordinary playing cards are not within the terms 
of this section, reached from a consideration of the 
phraseology of the section in connection with that of 
the one immediately following it, would seem to be 
required, in order to render it harmonious with the 
general intent of the whole enactment, and thus an- 
other rule of interpretation leads to such a construc- 
tion. 


Tue question as to the validity of a con- 
tract in restraint of trade was considered by 
the Supreme Court of Alabama in Moore & 
Handley Hardware Co. v. Towers Hardware 
Co. There a firm sold out a portion of its 
stock to a competing firm, agreeing in con- 
sideration thereof not to handle the same 
goods in a certain specified district in oppo- 
sition to the vendees. After this, members 
of the firm and others formed a corporation 
for carrying on the same general business, 
and after a time announced their intention to 
handle the same goods formerly sold by the 
firm, and in the district in which the firm had 
bound themselves not to sell them. Held, 
that in the absence of allegations that the 
corporation was fraudulently created with the 
intent on the part of the stockholders to evade 
and avoid their obligations as individuals, 
and that the partners in the original firm had 
reserved to themselves interests in the busi- 
ness distinct from their interests as stock- 
holders, the corporation would not be enjoined 
from carrying on the business. The court 
says: 

The general doctrine is well established, and obtains 
both at law and in equity, that a corporation is a dis- 
tinct entity, to be considered separate and apart from 
the individuals who compose it, and is not to be affected 
by the personal rights and obligations and transactions 
of its stockholders, and this whether said rights ac- 
crued or obligations were incurred before or 
subsequent to incorporation. 1 Mor. Priv. Corp. 
§§ 227-234, 547-549; Morrison v. Mining Co., 52 
Cal. 309; Hawkins v. Mining Co., Jd. 515; Gent 
v. Insurance Co., 107 Ill. 658; Railroad Co. v. Helens- 
burgh, 2 Macq. 391; Match Co. v. Hapgood, 141 Mass. 
145,7 N. E. Rep. 22. There is a class of contracts, 


however, which are entered into between the promoters 
or projectors of a contemplated corporation and third 
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persons on the faith of the corporation, intended to 
inure to its benefit, and which in point of fact doinure 
to its benefit, on which the corporation will be charged, 
even in the absence of an express promise to perform, 
or ratification on the part of the company after it is in 
esse, on “‘the familiar principle that one who adopts 
the benefit of a contract which another volunteers to 
perform in his name and on his behalf is bound to take 
the burden with the benefit.”’ 1 Redf. R. R. (5th ed.) 
18; Edwards y. Railroad Co., 1 Mylne & C. 650; Stan- 
ley v. Railway Co., 9 Sim. 264; Little Rock & F.S. R. 
Co. v. Perry, 37 Ark. 164; Perry v. Little Rock & F. 8. 
R. Co., 44 Ark. 383; Bommer v. Manufacturing Co., 81 
N. Y. 468. And in those cases where associates com- 
bine together to create a paper corporation to cover a 
partnership or joint venture, and where the stock- 
holders are partners in intention, and have resorted to 
the fiction of separate corporate entity to free them- 
selves from individual obligations which had attached 
to them, with respect to the business they propose to 
carry on, prior to the organization of the company, 
courts of equity, when the ends of justice require it, 
will disregard and look beyond the fiction of corporate 
entity, and hold the corporation to a discharge of the 
liabilities resting on its members; and this may be 
done although some of the shareholders had not origi- 
nally incurred the obligation sought to be enforced, 
provided they had notice of it before entering the cor- 
poration and participated in the effort to avoid it. 
Wheel Co. v. Wagon Co., 20 Fed. Rep. 700; Beal v. 
Chase, 31 Mich. 490, 495, 532. The contract of Moore, 
Moore & Handley, sought to be enforced against the 
Moore & Handley Hardware Company, was not an 
sndertaking between promoters of the company and 
third parties, nor made on the faith of thejcorporation, 
nor intended to inure to its benefit, nor did it inure, in 
point of fact, to the benefit of the corporation. It is 
not of that class of contracts which courts enforce 
against corporations on the grounds that they were 
made in the corporate name by anticipation, and that 
the corporation received and accepted the benefits re- 
sulting from them. There is no allegation of fraud 
made against the corporation or its shareholders, and 
the implication of the fraudulent effect of the corpo- 
rate action complained of is denied. It is not shown 
that this is a mere “‘paper corporation” to cover a joint 
venture in which the corporators are partners in in- 
tention, and have resorted to this form for the purpose 
of evading and avoiding obligations which they had 
taken upon themselves as individuals, or for the pur- 
pose of evading the promise relied on here. If these 
things had appeared in the case we should not hesitate 
to hold the corporation answerable for the individual 
obligation. But in the absence of fraud “tno authori- 
ties have gone the length of holding that any contract 
made with individuals exclusively upon individual 
credit will become the contract of any future corpora- 
tion that may form for the more convenient manage- 
ment and use of the benefits of it. Little Rock & F. 
8. R. Co. cases supra. If the case of Beal v. Chase, 
supra, goes beyond this doctrine we cannot indorse it. 
We do not think it does.” 


As to what facts will render a dying decla- 
ration admissible in evidence was considered 
by the Supreme Court of Missouri in State v. 
Wensel. It appeared that about five days 
before his death deceased sent for a justice 
of the peace to take his dying declarations. 





The justice asked deceased if he understood 
that there was no hope for his recovery, to 
which deceased replied that he did from the 
statement of his physician. The justice tes- 
tified that deceased said nothing as to why he 
wished to make his dying statement, ‘‘except 
that he was conscious that there was no hope 
of recovery, and his friend had advised him 
to make it.’” The attending physician testi- 
fied that when he told deceased that he could 
not recover from his injuries, he said: ‘‘I 
don’t feel that way, but I have confidence in 
you, doctor.’’ Held, that the statement of 
deceased to the justice was admissible as a 
dying declaration. Ray, C. J., says: 

“Tne principle on which declarations in articulo 
mortis are admitted in evidence is that they are made 
under an impression of almost immediate dissolution. 
A man may receive an injury from which he may think 
that he shall ultimately ‘never recover,’ but still that 
would not be suflicient to dispense with an oath.” 
Rosc. Crim. Ev. 33. These citations present the sub- 
ject in somewhat diverse views and must suffice. As 
before stated, the declarant made no explanation or 
declaration as to his situation, except in acknowledg- 
ment of the opinion which the doctor communicated, 
and the further expression of confidence in his said 
physician, and also, except such as may be found in 
what is styled his dying statement to the justice of the 
peace, Taylor. If we look to his actual condition at 
the time, and his knowledge and impression in that 
behalf, we find, in our judgment, about this state of 
facts: He had received, in point ef fact, a wound, 
which was necessarily mortal, the spinal cord having 
been cut into, but, so far as the evidence shows, the 
doctor did not so inform him, and this fact was, we 
believe, not known to the doctor himself until discov- 
ered at the post mortem examination though he was 
manifestly aware of the injury to the spine by the said 
cut which he describes as mentioned above. The doc- 
tor, it may be added, attributes the death to blood 
poisoning as a secondary cause, the primary one being, 
of course, the fatal cut and wound to the spine. It 
may be observed that in this case death did not ensue 
for ten days after the fight, and four or five days, we 
believe, after the said declaration, so made, as afore- 
said, to the witness Taylor. While the length of time 
which transpires between the declarations and the 
death does not, it is true, determine the admissibility 
of the declarations, it is of more or less value as a cir- 
cumstance bearing upon the belief of the deceased that 
his dissolution is or is not impending. 1 Greenl. Ev. 
208. And itis said to be especially material where it 
is clear the deceased has not expressed his sense of 
his own situation. Rose. Crim. Ev. 33; 1 Phil. Ev. 
298. Further, it appears that the doctor advised his 
patient to put his worldly matters in condition, but he 
did not, it seems, indicate to him how soon the fatal 
end might be expected. The most we think we can 
say asto his state of mindis that, prior to the an- 
nouncement by the doctor that the wound was mortal, 
he manifestly was under no apprehension as to his 
condition. The wounds themselves evMiently did not 
impress him with the idea that he would die. It is 
natural that he should be startled and impressed with 
the statement of the physician, but even then his lan- 
guage, as we apprehend, does not indicate a full belief 
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or realization that his death is impending or immedi- 
ately near. He says, in effect: “I have confidence in 
you doctor, still I don’t feel that way.” From the 
form of the answer to the witness Taylor, in his ex- 
amination in chief, we think heis in about the same 
frame of mind. He says he understands his condition 
from the statement of Dr. Moore. On his cross-ex- 
amination, however, Taylor, in reply to the following 
question—**Did he say anything to you about why he 
wanted to make his dying statement?”—gave this 
answer: “Nothing more than I have detailed here, 
except that he was conscious that there was no hope 
of recovery, and his friend had advised him to make 
it.” If this answer is to be construed and taken liter- 
ally, it is susceptible of a construction—that deceased 
said to him that he (dec ase ) was conscious thatthere 
was no hope of recovery—that presents a stronger case. 
But even then, under the current of authorities, that 
alone is not sufficient, unless it is also coupled with a 
personal sense or apprehension of impending and in- 
evitable death, such as the law requires. It may be 
true that deceased was conscious that there was no 
hope of ultimate recovery; but the question is, was he 
conscious that death, with all its solemnity, was then, 
at the time of speaking, impending and inevitable, 
within the meaning of the rule in question? To the 
same effectis the recent case of State v. Partlow, 90 
Mo. 609 and 629,48. W. Rep. 14. Speaking for myself 
only, I am of opinion that he was not, and that the 
admission in evidence of the declaration in question 
was error, but a majority of my associates, Justices 
Black, Brace, and Barclay, are of a different opinion, 
and it is accordingly held that no error was committed 
in this particular. 


An instructive case as to marriage and the 
presumption of its validity is Boulden v. 
McIntire, decided by the Supreme Court of 
Indiana. There it was held in an action by 
the next of kin of B, who died without issue, to 
recover land which his wife, now deceased, 
took as heir, and conveyed to defendant, the 
recovery being based upon the alleged inva- 
lidity of B’s marriage with her, it is not suffi- 
cient to show that a person to whom she was 
previously married, and with whom she had 
not lived for several years prior to her mar- 
riage with B, is still living, but plaintiffs 
must also show, in order to overcome the 
presumption in favor of innocence, that she 
had not obtained a legal divorce from such 
first husband before her marriage to B. The 
court, after citing and discussing Yates v. 
Houston, 3 Tex. 433; Hull v. Rawls, 27 
Miss. 471; Dixon v. People, 18 Mich. 84; 
Harris v. Harris, 8 Ill. App. 57; Greensboro 
v. Underhill, 12 Vt. 666; Teter v. Teter, 101 
Ind. 129; Squire v. State, 46 Ind. 459; 
Klein vy. Laudman, 29 Mo. 259, says: 


Mr. Bishop, in his valuable work on Marriage and 
Divorce, § 457, uses this language: “Every intendment 
of the law is in favor of matrimony. Whena marriage 
has been shown in evidence, whether regular or irreg- 





ular, and whatever the form of the proofs, the law 
raises a strong presumption of its legality, not only 
casting the burden of the proof on the party objecting, 
but requiring him throughout, and in every particular, 
plainly to make the fact appear, against the constant 
pressure of this presumption, that it is illegal and 
void, so that it cannot be tried like ordinary questions 
of fact, which are independent of this sort of pre- 
sumption.” In this case Eliza Street intermarried 
with Charles Limes in Fayette county, in the State of 
Ohio, in December, 1873. She and her husband sepa- 
rated within afew weeks after the marriage, never 
having kept house. She removed to Indiana soon 
after the separation, and on the 22d day of April, 1879, 
under her maiden name of Eliza Street, was, in due 
form of law, married to Horace G. Boulden. She 
lived with him as his wife until his death, which oc- 
curred in the year 1881. She subsequently intermar- 
ried with one Abija Stewart, and died sometime before 
the trial of this cause. It will thus be seen that she 
had been living separate and apart from Limes for a 
space of between five and six years before she married 
Boulden. Inthe absence of proof to the contrary, it 
would undoubtedly be presumed, in favor of the val- 
idity of her marriage with Boulden, that Limes was 
dead. Inthe absence of any showing to the centrary, 
what reason can be assigned, under the circumstances, 
for not presuming that the marriage relation between 
her and Limes had been dissolved by a legal divorce 
before her last marriage? It is urged that to require 
the appellants to prove that Eliza Street had not been 
divorced from Charles Limes prior to the date of her 
marriage with Boulden would be requiring them to 
prove a negative. As we have seen from the authori- 
ties above cited, the law requires the party who asserts 
the illegality of a marriage to take the burden of that 
issue and prove it, though it may involve the proving 
of a negative. The practice of requiring a party to 
prove a negative is not new in Indiana. The case of 
Goodwin v. Smith, 72 Ind. 113, was an application by 
Goodwin to obtain a license to retail intoxicating liq- 
uor. It was held in that case that the petitioner was 
required to prove that he was not in the habit of be- 
coming intoxicated, though such requirement involved 
the proving of a negative. In that case Elliott, J.,.who 


. wrote the opinion, collected the authorities upon this 


subject, from which it appears that where a negative 
is essential to the existence of a right the party claim- 
ing the right has the burden of proving such negative. 
Smith vy. Zent, 59 Ind. 362; Carey v. Sheets, 67 Ind. 375; 
Cumming v. Parks,2 Ind. 148; 2 Greenl. Ev. § 454; 
Smith v. Bettger, 68 Ind. 254. 


A Goop example of an equitable mortgage 
is found in Bell v. Pelt, decided by the Su- 
preme Court of Arkansas. There an instru- 
ment in the form of a note, intended to su- 
persede an obligation payable in cotton which 
had been given for the purchase price of 
land, recited that ‘‘this note is given as aid 


| for that of the purchase money of a parcel of 


land (describing it in full), and a vendor’s 
lien is hereby reserved on said land for the 
purchase money.’’ It was held that this was, 
in equity, a valid mortgage on the land. The 
court says: 
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This is not an ordinary, technical mortgage. It 
contains neither words of grant nor defeasance. Is it 
an instrument which a court of equity will jenforce, as 
an equitable mortgage? Such an instrument has never 
received the consideration ofthis court, so far as we 
are advised. In the case of Barnett v. Mason,7 Ark. 
254, a bill of sale was offered in evidence and excluded, 
which contained the statement “that B. A. & L. are to 
retain a lien on the boat until the above named notes 
are discharged.”’? The court say that “‘the mere allega- 
tion in the bill of sale that they retained a lien cannot 
be considered a mortgage.”? Again, a note contained 
this expression “the tax lien given by law on my 
property, for which this money was advanced to pay 
taxes, I hereby recognize.” But the law gave no lien, 
and as the owner only “recognized” the lien given by 
law, there was nolien fixed by the notes. Peay v. 
Feild, 30 Ark. 600. A lien was claimed on a crop upon 
the following expression in a note: “This note consti- 
tutes a lien upon the cotton and corn raised upon said 
land this year.”” It was held not to create a lien; to 
be a mere assertion, and not an undertaking. Roberts 
v. Jacks, 31 Ark. 597. A lease executed by both lessor 
and lessee, reserving alien in favor of the lessor on 
crops to be grown on the demised land, was held to be 
a chattel mortgage. Mitchell v. Badgett, 33 Ark. 387. 
A deed recited that “said lands and improvements are 
held bound for the payment of said two notes.’ This 
was held to be an equitable mortgage. Talieferro 
Exr. v. Barnett, 87 Ark. 511. The recital in a prom- 
issory note given for land, that “this note is to stand 
as a lien on said land until fully paid;’? was held not 
to create a mortgage. No precise reason is given for 
this conclusion. The fact that the expression contains 
no words of grant is alluded to, but the opinion seems 
to rest on the reason that controlled in the other cases 
cited, that the terms used implied the mere suggestion 
of a fact, and not a stipulation—a statement, and not 
an obligation. Waddell v. Carlock, 41 Ark. 523. The 
defect pointed out in the cases cited was, that, while 
the instrument under consideration contained state- 
ments in one form or another, that liens would be or 
were retained, they indicated no intent to create or fix 
the liens. They professed to state what were assumed 
as facts, but indicated no purpose to accomplish them. 
The instrument under consideration provides that a 
*“vendor’s lien is hereby reserved.’’ It is not a recital 
of what has been done or exists, but is a manifest ef- 
fort, by its own terms and through its own efficacy, to 
produce the result. Mr. Pomeroy says that where an 
instrument manifests an intent to charge or pledge 
property, real or personal, as security for a debt, and 
the property is so described that the thing intended to 
be charged or pledged can be sufficiently identified, it 
is held that a lien follows. 3 Pom. Eq. § 1237. An 
attempt to create a security in legal form baving failed, 
equity will give effect to the intention of the parties, 
and enforce the lien as an equitable mortgage. Any 
agreement that shows an intention to create a lien isin 
equity a mortgage. 1 Jones, Mortg.§ 168; Dagget v, 
Rankin, 31 Cal. 321. In the case of Flagg v. Mann, 2 
Sum. 486, Judge Story said, if a transaction resolve 
itself into a security, whatever may be its form, and 
whatever name the parties may choose to give it, it is 
in equity a mortgage. Those principles have received 
a wide, if not universal, recognition and application. 
A purchaser of land executed two notes, with sureties, 
reciting that they were given for land, and providing 
**In case I failto pay said notes,I do bind myself,” 
etc., “to conyey to said sureties the aforesaid land.” 
Upon default in paying said notes, the sureties were 
held entitled to a mortgage on the lands. Courtney v. 








Scott, Litt. Sel. Cas. 457. So an instrument reciting 
that the maker had employed counsel to prosecute a 
claim for certain land, and would at the end of the 
litigation, pay them a certain sum out of the land, was 
held to bea mortgage. Jackson v. Carswell, 34 Ga. 
279. An agreement by the owner to pay the occupant 
of his land a given sum, conditioned that, if the land 
should be sold to raise the amount, the occupant would 
surrender his possession, meantime the use of the land 
to offset interest, was held to be an equitable mort- 
gage, and to charge a lien on the land. Blackburn vy. 
Tweedie, 60 Mo. 505. A purchaser gave his obligation 
for the purchase of land. On the face of the bond, and 
immediately below the seal, it was stated that the 
land should be liable to the debt until the purchase 
money was paid. It was held in a suit by the assignee 
of the bond that it was an equitable mortgage. Esk- 
ridge v. McClure, 2 Yerk. 84. The owner of land 
agreed in writing to pay asum of money out of the 
proceeds of sale of lands if they were sold; “it being 
understood and agreed that the debt was a charge on 
their joint estate in the land.’’? This was held to charge 
the land with the payment of the debt. Pinch v. An- 
thony, 8 Allen, 536. A vendor conveyed by absolute 
deed, but took the notes of his purchaser, in which a 
lien was reserved on the lands conveyed. Renewal 
notes were given, containing similar reservations. It 
was held, ina suit on them, that they constituted a 
lien on the lands, which a court of equity would en- 
force. Helm v. Weaver,6 S. W. Rep. 420. A deed 
contained a stipulation that, if notes given in purchase 
of the land conveyed were not paid at maturity, it 
should be lawful for the sheriff to sell the lands con- 
veyed to satisfy the notes. The notes were assigned, 
and the assignee brought suit to establish and foreclose 
alien on the lands. As the vendor’s lien had not 
passed to the assignee, the case turned upon the clause 
authorizing the sheriff to sell. It was contended that 
this provision constituted neither a mortgage nor deed 
of trust; that there must be words of grant to consti- 
tute either. The court held that, although it was not. 
“an ordinary technical mortgage or deed of trust,”’ it 
was intended to be a security fora debt, and was 
therefore an imperfect or equitable mortgage. This 
decision was placed upon the ground that courts of 
equity look through form to the substance ofan agree- 
ment, and exact no peculiar formula to createa lien 
on lands. Moore v. Lackey, 53 Miss. 85. The case of 
Mitchell v. Wade, 39 Ark. 377, seems to sustain the 
doctrine of the cases last cited. Pillow was involved 
in a law suit with the executors of Pointer, affecting 
the title to lands. A compromise was agreed on, and, 
in order to perfect it, Pillow borrowed money from 
Wade, a person not interested in the controversy, 
which was paid the executors. They conveyed to 
Pillow a tract of land comprising a part of the Defeat 
Cone place by deed, which contained the following 
stipulation: “The said G. J. Pillow stipulates and 
agrees that his portion of the Defeat Cone place shall 
be still held subject to a lien in favor of Wade.” This 
was held to give Wade a perfect lien on the land. We 
are satisfied that Bell intended in the instrument of 
January 10, 1883, to fix 1 charge upon the land. It 
contravenes no rule of law or public policy, and is 
supported by a valuable consideration, and accurately 
describes the land. 
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COURTS OF RECORD. 





What is a court of record? This is a ques- 
tion of no little difficulty, and, owing to the 
difference between the rules applicable to the 
proceedings and judgment of such a court 
and those applicable to the proceedings and 
judgment of courts not of record, it is a 
question of great importance. The writer is 
not able to formulate an entirely satisfactory 
definition of a court of record, yet he believes 
that the authorities may be so presented and 
reviewed as to enable the investigator to de- 
termine the nature of any particular court, 
and the rules applicable therto, although he 
may not be able to define with precision the 
class to which it belongs. 

Blackstone describes a court of record as 
‘‘that where the acts and judicial proceedings 
are enrolled for a perpetual memorial and 
testimony ; which rolls are called the records 
of the court, and are of such high and super- 
eminent authority that their truth is not to 
be called in question. * * * All courts 
of record are the king’s courts, in right of his 
crown and royal dignity, and therefore no 
other court hath authority to fine and im- 
prison.’”' ‘‘A court not of record,’’ he says, 
‘tis the court of a private man.’’? It is evi- 
dent, however, that this common law distinc- 
tion will not-hold good in the United States. 
Courts not of record in this country are in no 
proper sense the courts of private men. They 
are the creatures of statute and are held by 
officers duly elected or appointed under the 
statute. They are sometimes invested with 
authority to try cases as in courts of record 
at common law, by jury, and their powers, 
while generally limited, are often very exten- 
sive. 

Bouvier makes the distinction between 
these two classes of courts to consist in the 
presence or absence of the power to fine and 
imprison.* Others define courts of record as 
those whose jurisdiction will be presumed, in 

13 Black Comm. *24. See also 1 Abb. Law Dict., 
Tit. ‘‘Courts; ”’? 3 Steph. Comm. 269; Co. Litt. 117 bd, 
260 a; Groenvelt v. Barwell, 1 Salk. 144; Bac. Abr. 
“Courts,” D, 2; Bellas v. McCarthy, 10 Watts (Pa.), 
be - Wheaton v. Fellows, 23 Wend. 375, 377. 

$1 Bouv. Law Dict. 327, Tit. “Court of Record.” A 
court of record is one which has jurisdiction to fine or 
imprison, or one having jurisdiction of civil cases 
above forty shillings, and proceeding according to the 


course of the common law.’’ Woodman v. Somerset, 
37 Me. 29; Groenvelt v. College, 12 Mod. 388. 








the absence of anything of record to the con- 
trary, and whose judgments are conclusive 
as against collateral attack. But this simply 
makes ‘‘confusion worse confounded.’’ This 
presumption is generally indulged because of 
the character of the court instead of the char- 
acter of the court being determined by the 
presumption. And in some States the judg- 
ments of courts declared not to be courts of 
record have been held conclusive, thus ren- 
dering the definition not only of little practi- 
cal value, but also unsafe to follow.‘ 

While none of the definitions quoted can 
be received as entirely satisfactory, they 
nevertheless indicate some of the most im- 
portant features of a court of record. It is 
doubtless essential to such a court that it 
should keep, or be authorized to keep, a 
record. It is also true, that courts of record 
generally have the inherent power to fine or 
imprison for contempt.’ Indeed, Blackstone 
says, that ‘‘the very erection of a new juris- 
diction, with the power of fine or imprison- 
ment makes it instantly a court of record.’’® 
But, suppose a court should keep a record 
without being authorized so to do, and with- 
out any means of authenticating such record, 


_or that it should be given summary power to 


fine or imprison in some instances without 
keeping any record, it surely could not in 
either case be properly designated as a court 
of record in the technical sense of that term, 
although there is, of course, a sense in which 
every court that keeps a record is a court of 
record. 

‘In this country,’’ ssys Bouvier, ‘‘a court 
which does not possess common law jurisdic- 
tion, and a seal, and a clerk or prothonotary, 
for the purpose of engrossing and keeping 
its proceedings, would not be considered a 
court of record.’’? And it has been held by 
the Supreme Court of the United States, that 
where the jurisdiction in any particular in- 
stance depends upon a statute which pre- 


4 Thus in a number of cases it is held that a justice’s 
judgment is not a record, but that it nevertheless has 
many of the qualities of a record, and concludes the 
parties from denying what it affirms: Cobb vy. Cornegay, 
6 Ired. L. 358, 45 Am. Dec. 497; Mitchell v. Hawley, 4 
Denio, 414, 47 Am. Dec. 261. See also Billings v. 
Russell, 23 Pa. St. 191. 

5 Little v. State, 90 Ind. 338; Neel v. State,9 Ark. 
259; People v. Wilson, 64 Ill. 195; State v. Matthews, 
37 N. H. 450. A justice of the peace has this power. 
Ex parte Latimer, 47 Cal. 131. 

63 Black Comm. *24. 

73 Bouv. Inst. 68, § 2528. 





68 THE CENTRAL LAW JOURNAL. No. 








scribes a summary or special manner of ex- 
ercising the powers granted, not according to 
the course of the common law, the proceed- 
ings of the court in the exercise of such 
powers are to be regarded ‘‘in no other light, 
and supported by no other presumptions, 
than though they originated in courts not of 
record.’’® But where the powers conferred 
by the statute are to be carried out in the 
usual course of common law or chancery pro- 
cedure, the judgment and proceedings are in 
character and effect those of a court of record.? 
These decisions, in effect at least, lend sup- 
port to Mr. Bouvier’s statement that a court 
of record must have common law jurisdiction. 
But the distinction which they draw between 
courts acting under statutes prescribing a 
special mode of procedure and the same, or 
other courts proceeding ‘‘according to the 
course of the common law’’ has been vigor- 
ously attacked by the Supreme Court of Cal- 
ifornia, and, while the weight of authority 
appears to be against the position of the latter 
court, its reasoning upon this point seems 
unanswerable.” The California court, how- 
ever, seems to the writer to be in error in 
treating the terms, ‘superior courts or courts 
of general jurisdiction,’’ as synonymous with 
‘‘courts of record,’’ and ‘‘inferior courts or 
courts of limited jurisdiction’ as synonymous 
with ‘‘courts not of record.’’ But many of 
the authorities have so treated them, in effect, 
if not expressly ; and this accounts for much 
of the conflict in the adjudged cases. The 
truth is, the term ‘‘courts of record’’ has been 
used in two different senses; in one sense no 
court except a superior court or one having 
common law jurisdiction and proceeding ac- 
cording to the course of the common law can 
be a court of record; in the other sense, any 
court having all other requisites of a court of 
record is in fact a court of record whether it 
be superior or inferior, proceeding according 
to the course of the common law, or according 
to the statute under which it is organized. 
Thus, in Indiana, county commissioner’s 
courts are held to be inferior courts of record." 

8 See Mr. Freeman’s statement of the doctrine of the 
U. 8. courts, Freeman on Judgments, § 123. And see 
also Galpin v. Page, 3 Saw. 93; Same vy. Same, 18 Wall. 
350; Pennoyer v. Neff, 95 U. S. 714; Pulaskie Co. v. 
Stuart, 28 Gratt. 879. 

® See authorities cited in last note, supra. 

10 Hahn v. Kelly, 34 Cal. 391,94 Am. Dec. 742. See 
also remarks of Mr. Freeman approving the view of 


the California court. Freeman on Judgments, § 128. 
11 Board v. Wright, 22 Ind. 187, opinion 191. 





This would seem to be the better view under 
the judicial system of this country, for the 
jurisdiction of all our courts is in a sense 
limited and special, and the course of proce- 
dure is generally determined by statute in- 
stead of the common law. If the writer were 
to venture a definition of his own it would be 
this: A court of record is an organized tri- 
bunal invested with the power of making 
judicial decisions, of which it is required to 
keep a record, and possessing the authority, 
by seal or otherwise, to authenticate its 
its records, which, when so authenticated, 
import absolute verity. 

The circuit, district, and territorial courts 
of the United States are courts of record,” 
and so are most, if not all, of the superior, 
common pleas, district, and circuit courts of 
the various States.“ Probate courts are 
courts of record in Missouri, Illinois, Indiana, 
Minnesota, California, and probably in some 
other States." 

County commissioner’s courts are courts of 
record in Indiana, and their acts can be 
proved only by the record.“ Having only a 
limited and special statutory jurisdiction, the 
facts giving such jurisdiction must appear of 
record.” But in an adversary proceeding 
where some notice has been given, the decis- 
ion of the court upon the sufficiency thereof, 
or upon any other fact which it is required to 
ascertain and settle in order to exercise ju- 
risdiction, is, unless contradicted by the 
record, conclusive as against collateral at- 
tack." 


2 Freeman on Judgments, § 122. 

13 See Kempe’s Lessee v. Kennedy, 5 Cranch, 173; 
Wheeler vy. Raymond, 8 Cow. 311; Betts v. Bagley, 12 
Pick. 572; In the matter of Conner, 39 Cal. 98, 2 Am. 
Rep. 427; Spencer v. McGonagle, 8 N. E. Rep. (Ind.) 
266. 
14 Johnson v. Beazley, 65 Mo. 250,27 Am. Rep. 276; 
People v. Knickerbrocker (Tll.), 1 West. Rep. 375; 
Dequindu vy. Williams, 31 Ind. 445; Sims v. Gay (Ind.), 
6 West. Rep. 562; Dayton v. Mintzer, 22 Minn. 393; 
McCauley v. Harvey, 49 Cal. 497. See also, Freeman 
on Judgments, § 122; Borden v. State, 11 Ark. 519, 54 
Am. Dec. 217. 

15 State v. Connor, 5 Blackf. 325; Board v. Wright, 
22 Ind. 187. So in Missouri, Dennison y. St. Louis Co., 
33 Mo. 168. : 

16 Rosenthal v. Madison, etc. Co., 10 Ind. 359; Rhode 
v. Davis, 2 Ind. 53; Plummer y. Waterville, 32 Me. 
566; Armigo vy. Commrs. (N. Mex.), 1 Pac. Rep. 19. 

17 Muncey v. Jest, 74 Ind. 409; Board vy. Hall, 70 Ind. 
469; City of Terre Haute v. Beach, 96 Ind. 143; Free- 
man on Judgments, § 523; State v. Nelson, 21 Neb. 
589, 32 N. W. Rep. 589. See also Duyckman y. Mayor, 
5 N. Y. 440. 





XUM 





XUM 
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Courts of justices of the peace are generally 
held to be courts not of record;!® but their 
judgments and records are given the same 
force and affect in several of the States as 
those of courts of record,” and in other States 
they have been expressly held to be courts of 
record.” And in New Hampshire, a police 
court has been held to be a court of record.” 
The criminal court of the county of St. Louis 
is also a court of record.” Prior to 1872, the 
marine court of the city of New York was not 
a court of record, but it was made so in 
1872.% Commissioners on insolvent estate, 
committees, military tribunals, and the like 
are not generally courts of record.™ 

Courts of record have control over their 
own records so far as they may be essential 
to the proper administration of justice, and 
this control is beyond the reach of legislative 
interference. They have power to restore 
legal papers when improperly altered or de- 
faced, and to replace their own records when 
lost or destroyed.” Their records import 
absolute versity,” and their judgments are 
conclusive as against collateral attack.* In 


18 See note of Judge Cooley to3 Black, Comm, *24; 
Ewell’s Essentials of the Law, 327; Ellis v. White, 25 
Ala. 540; Scott v. Rushman, 1 Cow. 212. 

19 Hallock vy. Dominy, 69 N. Y. 238. See also Mur- 
free’s Justice’s Practice, § 82; Turner v. Jreland, 11 
Humph. (Tenn.) 447; Billingsv. Russell, 23 Pa. St. 189. 

20 Hooker v. State, 7 Blackf. 272; Hinckman y. Cook, 
1 Spencer’s Rep. (N. J.) 271; Spaulding v. Chamber- 
lin, 12 Vt. 538, 36 Am. Dec. 358; Pressler v. Turner, 57 
Ind. 56; Smith v. Morrison, 22 Pick. 430; Thayer v. 
Commonwealth, 12 Mete. (Mass.) 11; Stevens v. Ma- 
guire, 27 Miss. 481. 

21 State v. Whitmore, 50 N. H. 245, 9 Am. Rep. 196. 
See also Ex parte Gladhill, 8 Mete. 168. 

22 People v. McGowan, 77 Ill. 644, 20 Am. Rep. 254. 

23 Camp v. Hallanan, 42 Hun, 628. See also Miller v. 
McCabe, 44 Ill. 194; Hatchoff v. Demorest, 10 N. E. 
Rep. 535. 

24 Fox v. Hoyt, 12 Conn. 491, 31 Am. Dec. 760, opin- 
ion, 763. 

2% Houston v. Williams, 13 Cal. 24,73 Am. Dec. 565. 
See also as to their freedom from legislative control: 
Jones vy. Perry, 10 Yerg. (Tenn.) 59, 30 Am. Dec. 430; 
Little v. State, 90 Ind. 338; De Chastellux v. Fairchild, 
15 Pa. St. 18, 58 Am. Dee. 570. 

2 Frink vy. Frink, 43 N. H. 508, 80 Am. Dec. 189; R. 
R. Co. v. Stuve, 32 Minn. 95; Hollister v. Judges, 8 
Ohio St. 201, 70 Am. Dec. 100. 

27 Farr v. Ladd, 37 Vt. 158; Lightsey v. Harris, 20 
Ala. 411; Davies v. Pettit, 11 Ark. 349, 355; Coke Litt. 
260a; Freeman on Judgments, § 131. 

3 Watson v. Balch (Kan.), 17 Cent. L. J. 246; Reed 
v. Whilton, 78 Ind. 579; Cumberland Co. v. Boyd, 113 
Pa. St. 52; Turner v. Malone, 248. Car. 398; Epping 
v. Robinson, 21 Fla. 36; Nicholson v. Nicholson (Ind.), 
15 N. E. Rep. 223; Rowden v. Brown, 91 Mo. 429; 
Spaulding v. Chamberlin, 12 Vt. 538, 36 Am. Dec. 358. 





the absence of anything in the record to the 
contrary, the law will presume in favor of the 
jurisdiction of superior courts of record hay- 
ing general jurisdiction ;” but no such pre- 
sumption will be i::dulged where the record 
states facts show‘uvg that there was no juris- 
diction.™ W. F. Exwiorr. 


29 Freeman on Judgments, § 124, 517. See also Jack- 
son vy. State, 104 Ind. 516, 3 N. E. Rep. 863, and au- 
thorities cited. No such presumption exists, however, 
in favor of the U. S. district and circuit courts: Grace 
vy. Am. Cent. Ins. Co., 17 Cent. L. J. 495; Robertson v. 
Case, 97 U. S. 649; Hx parte Smith, 94 U. S. 456. 

3% Freeman on Judgments (3d ed.), § 125; Clark v. 
Thompson, 47 Ill. 25; Hahn v. Kelly, 34 Cal. 391, 94 
Am. Dec. 742; Fustin v. Gaunt, 4 Oreg. 309, 313. 








LIBEL—CORPORATION—“DISCHARGE LIST’— 
PRIVILEGED COMMUNICATION—MALICE— 
PRACTICE. 


MISSOURI PACIFIC RY. CO. V. RICHMOND. 
Supreme Court of Texas, April 26, 1889, 


1. Libel — Corporation — Liability—Malice—Dam- 
ages.—A corporation may become civilly liable for 
libel, and may be held tof{pay exemplary damages 
where it is shown that the libel has been published 
with express malice. 

2. “Discharge List.”’—A ‘discharge list’? prepared 
by a railroad company, in the form of a printed 
pamphlet, containing, among others, the name of 
plaintiff, stating that plaintiff having been a conductor 
of defendant, had been discharged for ‘‘carelessness,’’ 
which is circulated among those agents of defendant 
whose duty it is to employ servants in behalf of de- 
fendant, or even among agents of other railroad com- 
panies, whether by request or otherwise, is a privi- 
leged communication, and the defendant is not liable 
in the absence of proof of malice. 

8. Practice.—In such action, averments of special 
damages by piaintiff, in that he had been refused em- 
ployment by reason of such publication, without 
alleging the names of the persons to whom he had 
made application, are sufficient on general demurrer, 
such defects are to be reached by special exceptions. 


Stayton, C. J., delivered the opinion of the 
court: 

The nature and result of this action is thus cor- 
rectly stated in brief of counsel for appellant: 
‘‘ Appellee sued appellant for three thousand dol- 
lars as actual, and twenty thousand dollars as 
exemplary, damages, claimed to have resulted to 
him on account of alleged libelous matter claimed 
to have been made and published of and concern- 
ing appellee by appellant, charging substantially 
as follows: That appellant composed and pub- 
lished a certain discharge list in February, 1884, 
which was in the form of a printed pamphlet, and 
which contained, among many other names, the 
name of appellee; the particular matter com- 
plained of in said pamphlet being, in substance, 
that ‘A. F. Richmond,’ a ‘conductor’ on fhe ‘I. & 








70 THE CENTRAL LAW JOURNAL. 


No. 4 








G. N.,’ was ‘discharged’ in ‘July, 1883,’ for ‘care- 
lessness’—appellee claiming that said publication 
was circulated among all railroad men in the 
country, both in and out of Texas, and that it 
greatly damaged him in his reputation, and pre- 
vented him from ever afterwards getting railroad 
employment, or employment of any kind, not- 
withstanding he made repeated applications for 
employment; that the matter alleged to have been 
printed and circulated was false and scandalous, 
and was composed and published maliciously by 
appellant.’’ Appellant excepted generally and 
specially to plaintiff’s petition, and set forth that 
the matter was not a libel, for the reason that it 
was not defamatory of appellee; that the in.uen- 
does set forth by appellee were not justified by 
the plain import and meaning of the words; and 
that appellant was a corporation, and not capable 
of bearing malice, and not liable for exemplary 
damages, etc. Appellant also pleaded a general 
denial, and specially one year’s statute of limita- 
tion, and that said publication was composed and 
published by appellant in the proper and neces- 
sary course and conduct of its business as common 
carrier of freight and passengers; that, in the 
management of its numerous lines and different 
divisions of its railway traversing several different 
States, it was impossible to properly guard against 
the re-employment of unworthy men without some 
such list as the one complained of; that all of the 
information contained in the list was true, and 
especially the matter stated of and concerning 
appellee; that he was discharged for gross care- 
lessness in his business as conductor for defendant 
in July, 1883, and for a total failure to observe or 
comply with the well known rules and proper 
regulations of appellant; that the matter pub- 
lished was not false in any particular, but true, 
and that same was without malice, but done in 
discharge of a duty defendant owed to the public 
as well as to itself, by reason of the public nature 
of its business; and that said publication was 
absolutely privileged matter. Appellee, by trial 
amendment, pleaded that the printed matter was 
composed and published by A. A. Talmage, the 
fourth vice-president and general manager of de- 
fendant, to which plea appellant specially ex- 
cepted, and then pleaded a general denial. The 
court overruled all of appellant’s exceptions, and 
the cause went to the jury, who, after hearing all 
the evidence and charge of the court, returned a 
verdict for appellee for $250 actual damage, $1,750 
exemplary damage, and judgment was rendered 
in accordance with the verdict. * * * * * * 

An exception to the petition was overruled, 
which questioned the capacity of a corporation to 
publish a libel, and denied appellant’s responsi- 
bility for damages, actual or exemplary, on ac- 
count of a publication which, if made by an indi- 
vidual, would be libelous. Whatever controversy 
may at one time have existed, it must now be held 
that a corporation may become civilly responsible 
for libel. Railroad Co. v. Quigley, 21 How. 202; 
Machine Co. v. Souder, 58 Ga. 65; Maynard v. 





Insurance Co., 34 Cal. 48; Maynard v. Insurauce 
Co., 47 Oal. 207; Boogher v. Association, 75 Mo. 
319; Association v. McDermott, 44 N. J. Law, 
431; Aldrich v. Printing Co.,9 Minn., 133 (Gil. 
123); Post Co. v. McArther, 16 Mich. 447; Hewitt 
vy. Press Co., 23 Minn. 178; Vinas v. Insurance 
Co., 27 La. Ann. 367; 2 Mor. Priv. Corp. § 727; 
Townsh. Sland. & Lib. § 265; Cooley, Torts, 136. 
The rule now recognized is that corporations, like 
individuals, may become liable for damages ex- 
emplary in character, and the main controversy 
has been as to whether they become so liable 
whenever the wrong committed is such as would 
authorize the imposition of such damages on the 
guilty agent, or whether it must be shown that 
the managing agents of the company directed the 
wrongful act, or subsequently ratified it. That 
exemplary damages may be awarded when it is 
shown that a libel has been published with express 
malice, as in other classes of torts done maliciously 
or wantonly, is well settled. Post Co. v. Mc- 
Arther, 16 Mich. 447; Hewitt v. Press Co., 23 
Minn. 180; Hunt v. Bennett, 19 N. Y. 173; Gil- 
reath v. Allen, 10 Ired. 69; Cramer v. Noonan, 4 
Wis. 231; Hosley v. Brooks, 20 Ill. 116; Snyder v. 
Fulton, 34 Md. 128; Townsh. Sland. & Lib. 506, 
538. 

The petition alleged that, by the language used, 
appellant meant and intended to charge that ap- 
pellee was careless in his business and employ- 
ment as conductor, and that he was so careless and 
unworthy of employmeat at the date of publica- 
tion; and it is claimed that the language was not 
susceptible of the meaning attached toit, and that 
in so far an exception to the petition should have 
been sustained. It seems to us that such was the 
natural import of the language alleged to have 
been used, and that the ruling of the court in this 
respect was correct. Appellee alleged that his 
employment was that of conductor in the railway 
service, and that in this and all lower grades of 
that service, by long experience he had become 
proficient, capable, and skillful, and that by reason 
of the publication complained of he had since 
been unable to obtain employment, whereby he 
was damaged. It is claimed, in view of these 
facts, that the publication was not libelous, and 
that an exception presenting this question should 
have been sustained. 

The occupation alleged was one lawful in char- 
acter, and we understand that “language which 
concerns the person in his employment will be 
actionable, if it affects him thereinin a manner 
taat may as a necessary consequence, or does as a 
natural or proximate consequence, prevent him 
deriving therefrom that pecuniary reward which 
probably he might otherwise have obtained,” is 
actionable. Townsh. Sland. & Lib. § 182. If; as 
alleged in the petition, the pamphlet containing 
the language complained of was by appellant 
placed in the hands of those charged with the 
duty of employing conductors on the different 
lines of railway throughout the country, it seems 
to us that the effect of this would be to prevent 
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his obtaining employment in that business for 
which he alleges he had fitted himself by many 
years’ service, and if the charge was untrue, and 
published with actual malice, as alleged, it was 
libelous. There is a conflict in the evidence as to 
whether the language of which appellee complains 
was true. On his part there is much evidence 
tending to show that he was a careful and skillful 
conductor; but, on the other hand, there is much 
evidence showing specific and repeated acts of 
carelessness and disregard of duty. The evidence, 
however, does show that such reports were made 
by those persons whose immediate duty it was to 
supervise the appellee to the officer of the com- 
pany who caused the pamphlet to be printed, as 
would not only have justified the publication to 
be made, but as would have required it to be 
made, or in some manner the same facts to have 
been made known to all persons whose duty it 
was to take charge of employments for appellant. 
It was shown that appellant was operating about 
6,000 miles of railway, and had in its employment 
about 24,000 employees, and that without some 
such source of information it was impossible to 
prevent the re-employment of an employee on one 
part of the line when discharged from another, 
for cause, which made it the duty of appellant to 
its employees, the public, and itself not again to 
receive the discharged person into its service. 
There is no evidence tending to show that the 
persons who gave information on which the pub- 
lication was made were not worthy of credit, or 
that they acted through any other motive than a 
desire to guard those whose duty it was to employ 
from employing persons unfit for employment in 
railway service; nor is there evidence showing 
that the pamphlet containing the language com- 
plained of was ever placed by the officers of ap- 
pellant company in the hands of any person other 
than its own employees, to whom it was proper 
to give information necessary to guide them in 
the selection of persons to serve the company. 
This it was the right of the appellant to do, and 
while it might be liable for actual damages for so 
doing, if the publication was false, it is certainly 
true that no inference of the existence of actual 
maliee could be drawn from the facts shown by 
the record before us. There can be no pretense 
that the officer of the company who caused the 
pamphlet to be published was actuated by ill will 
towards or desire to injure appellee, who was a 
stranger to him. The evidence of that officer, 
uncontradicted, was in substance that he had the 
pamphlet published; that it was not issued with 
any bad feeling or malice towards plaintiff, or for 
the purpose of injuring him, or anyone else; that 
the book was gotten up for the personal conven- 
ience and private information of the officers of 
the company only, in order that they might pro- 
tect the lives and property of the public, and also 
the interests of the defendant, by securing to the 
company only good, careful, and reliable men; 
that he did not know plaintiff; that there were 
about 24,000 persons in the employ of defendant 





at the time the pamphlet was printed; that it was 
necessary to have this discharge list in order to 
guard against re-employing men who had proved 
themselves incompetent or untrustworthy; that 
he printed about 100 copies of the book, and sent 
them to officers of the company only, and, if one 
ever got outside of keeping of proper officers, it 
must have been surreptitiously obtained. 

We understand the law to be that a communi- 
cation made in good faith, in reference to a matter 
in which the person communicating has an interest, 
or in which the public has an interest, is privi- 
leged, if made to anotker for the purpose of pro- 
tecting that intent; and that a communication 
made in the discharge of a duty, and looking to 
the prevention of wrong towards another or the 
public, isso privileged when made in good faith. 
In such cases, although the statements made may 
have been untrue, malice cannot be implied from 
the fact of publication, and to sustain an action 
the existence of evil motive must be proved. In 
the case of Harrison v. Bush, 5 El. & BI. 348, it 
was said: ‘*A communication made bona fide upon 
any subject-matter in which the party communi- 
cating has an interest, or in reference to which he 
has a duty, is privileged, if made to a person 
having a corresponding interest or duty, although 
it contained criminatory matter, which, without 
this privilege, would be slanderous and actionable. 
* * * ‘Duty,’ in the proposed canon, cannot be 
confined ‘to legal duties which may be enforced 
by indictment, action, or mandamus, but must in- 
clude moral and social duties, of imperfect obli- 
gation.”” ‘*‘Where words imputing misconduct to 
another are spoken by one having a duty to per- 
form, and the words are spoken in good faith, and 
in the belief that it comes within the discharge of 
that duty, or where they are spoken in good faith, 
to those who have an interest in the communica- 
tion, and a right to know and act upon the facts 
stated, no presumption of malice arises from the 
speaking of the words, and therefore no action 
can be maintained in such cases without proof of 
express malice. If the occasion is used merely as 
a means of enabling the party uttering the slander 
to indulge his malice, and not in good faith, to 
perform a duty or make a communication useful 
and beneficial to others, the occasion will furnish 
no excuse.’’ Bradley v. Heath, 12 Pick. 164; 
Noonan v. Orton, 32 Wis. 112; Harper v. Harper, 
10 Bush, 456; Harwood v. Keech, 4 Hun, 390; 
Townsh. Sland. & Lib. §§ 241-245. 

This action is based on the proposition that the 
publigation was made by a representative of the 
appellant corporation, in the course of his em- 
ployment or in the discharge of the duties of his 
office, and that for this reason appellant, corpora- 
tion though it is, is in law the maker and publisher 
of the libel. In the discharge of the duties im- 
posed upon that officer, it was his duty to appel- 
lant and to the public alike to see that none but 
competent and careful men were employed to 
conduct its business, which, when conducted with 
the utmost care, is always attended with great 
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danger. This duty he could not discharge in 
person throughout all the lines operated by appel- 
lant, and it became necessary that persons on dif- 
ferent parts of the line should be clothed with 
power to employ servants. The officer having 
been informed by a creditable person or persons, 
that appellee was not a careful man; that he had 
been careless in the discharge of his duties as a 
conductor to such extent as to make his discharge 
necessary—it became his duty to place this infor- 
mation in the possession of all persons having 
power to employ, and a failure to do so would 
have been a breach of duty. A publication so 
made is not actionable, in the absence of proof of 
actual malice, and, as there was no evidence of 
this, the court below should not have submitted a 
charge under which the jury could have found in 
favor of appellee any exemplary damages. 

We are further of the opinion that the court 
should have granted a new trial, on the ground 
that there was no evidence sufficient to show ex- 
press malice; for, in the absence of this, the lan- 
guage complained of, under the circumstances of 
the publication, was not actionable, and appellee, 
therefore, not entitled to damages, either actual 
or exemplary. If, as claimed by appellee, the 
publication had been placed in the hands of the 
agents of other railway companies without malice, 
but for the sole purpose of enabling such agents 
to avoid the employment of unsuitable persons, 
whether so communicated by request or not, look- 
ing to the public interests involved, we do not see 
that such a publication would be actionable. It 
seems to us that any person who, upon reasonable 
grounds, believes himself to be possessed of 
knowledge which, if true, does or may affect the 
rights and interests of another, has the right in 
good faith, to communicate such belief to that 
other, and he may make the communication with 
or without request, and whether he has or has not 
personally any interest in the subjet-matter of the 
communication. Mr. Townshend states even a 
broader rule, which does not require that reason- 
able or probable cause for the belief should exist. 
Townsh. Sland. & Lib. § 241. The rule is illus- 
trated by this author in the cases cited by him to 
sustain the proposition that a former employer 
may, without rendering himself liable in an action 
for libel, in good faith state, with or without 
previous request, what he may believe to be true 
of one formerly in his employment. Looking to 
the public interests involved in the safe operation 
of railways, as well as the interests of their 
owners, it seems to us that one, having reasunable 
ground to believe that a person seeking important 
position in that service was incompetent, careless, 
or otherwise unfit, would be under such obliga- 
tion to communicate his knowledge or belief to 
all persons likely to employ such unsuitable person 
in that business as would make the publication 
privileged, if made in good faith. Appellee al- 
leged that he sought employment from many rail- 
way companies, and that he had been refused 
employment on account of the publication of 





which he complains, but he did not allege the 
names of the persons to whom he had made ap- 
plication, and for the want of such averments on 
this point his evidence was objected to. We are 
of opinion that the averments of special damages 
were sufficient on general demurrer, and that, if 
appellant desired more specific averments as to 
the persons who had refused employment to ap- 
pellee, it should have called for this, by pointing 
out the specific defect by proper exception. For 
the errors noticed the judgment of the court below 
will be reversed, and the cause remanded. 


Note.— Corporation Liable for Libel.—The rule is 
now well settled that a corporation is civilly responsi- 
ble for a libel published by its authority.! ‘The re- 
sult of the cases is, that for acts done by the agents of 
a corporation, either in contractu or ex delicto, in the 
course of its business, and of their employment, the 
corporation is responsible, as an individual is responsi- 
ble under similar circumstances.’ Authorities do 
not fully agree as to how far a corporation is liable for 
slander. Ina very recent case the Supreme Court of 
Georgia held that an action of slander would not lie 
against a mutual aid association, as a partnership, but 
that the action must be against the individual wrong- 
doers.4 , 

Publication.—Where a railroad company supplied 
certain of its agents with tabulated lists of employees 
who had been discharged, stating in parallel columns 
the name and occupation of the employee, and under 
the head “why discharged,” giving as a reason ‘‘steal- 
ing,” such statement is libelous, and its issue to agents 
is a publication.) 

Privileged Communications—Qualified.—In Bacon 
v. Michigan Central R. R, Co.,® it is held that qualified 
privilege extends to all communications made bona 
Jide upon any subject-matter in which the party com- 
municating has an interest, or in reference to which he 
has a duty to a person having a corresponding interest 
or duty; that such privilege extends to cases where 
the duty is nota legal one, but where it is of a moral 
or social character of imperfect obligation. Accord- 
ingly, it was adjudged in that case that the “discharge 
list,”” which it is the custom and duty of each division 


1 Aldrich y. Press Printing Co., 9 Minn, 133; Evening 
Jour. Assn. v. McDermott, 44 N. J. L. 430; Samuels v. 
Evening Mail Co., 75 N. Y. 604; Johnson vy. St. Louis, etc. 
Co., 2 Mo. App. 565; Southern Express Co. v. Fitzner, 59 
Mo. 581; Payne v. Western, etc. R. Co., 18 Am. & Eng. R. 
R. Cas. 119, 18 Lea (Tenn.), 507; Daily Post Co. v. 
McArthur, 16 Mich. 447; Hewitt v. Pioneer Press Co., 23 
Minn. 178; Vinas v. Merchants’ Ins. Co., 27 La. Ann. 367; 
Howe Co. v. Souder, 58 Ga. 64; Maynard v. Firemens’ 
Ins. Co., 34 Cal. 48; Bacon vy. Michigan Central R. Co., 55 
Mich, 224; 21 N. W. Rep. 324, 20 Am. & Eng. R. R. Cas. 633; 
Flour Machine Co. y. Sonder, 58 Ga. 64; Booger v. Life 
Assn., 75 Mo. 319. 

2 Philadelphia, etc. R. Co. v. Quigley, 21 How. (U. 8.) 
202. See Townshend on Libel and Slander, § 265; Rail- 
road Co. v. Conybears, 9 H. L. Cas. 711, 725. 

8 See Odgers on Libel and Slander (Am. Ed.), § 368; 
Townshend on Libel and Slander, § 265; Morawetz on 
Corp. (3d Ed.), § 727. , 

4 Gilbert v. Crystal Lodge (Ga.), 4 8. E. Rep. 905. 

5 Bacon v. Michigan Central R. Co., 55 Mich. 224; 21 N. 
W. Rep. 324, 20 Am. & Eng. R. R. Cas. 633. See De 
Senancour vy. Societe La Preyvoyance (Mass.),16 N. E. 
Rep. 552. 

6 (Mich.), 33 N. W. Rep. 181,31 Am. & Eng. R. R. Cas. 
357, 20 Am. & Eng. R. R. Cas. 633, 21 N. E. Rep. 324,55 Mich, 
225. 
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agent of a railroad company to send monthly to his 
fellow agents, to put them on their guard against men 
whom he had discharged, are within the rule of equal- 
ified privileges. In that case it was said that “the 
great underlying principles upon which the doctrine 
of privileged communications stands is public policy: 
This is more especially the case with absolute privi- 
leges, where tne interests and necessities of society re- 
quire that the time and occasion of the publication or 
utterance, even though it be both false and malicious, 
shall protect the defamer from all liability to prosecu- 
tion for the sake of the public good. It rests upon the 
same necessity that requires the individual to sur- 
render his personal rights, and to suffer loss for the 
benefit of the common welfare. Happily for the citi- 
zen, this class of privilege is restricted to narrow and 
well defined limits. Qualified privilege exists ina 
much larger number of cases. It extends to all com- 
munications made bona fide upon any subject-matter 
in which the party communicating has an interest, or 
in reference to which he has a duty to a person having 
a corresponding interest or duty. And the privilege 
embraces cases where the duty is not a legal one, but 
where it is of a moral or social character or imperfect 
obligation.””7 Under such circumstances, the infer- 
ence of malice, which the laws draws from defamatory 
words is rebutted, and the onus of proving actual 
malice is cast upon the person claiming to have been 
defamed.’ Likewise, if the communication is made in 
answer to one having an interest in the desired infor- 
mation, it will be privileged, if volunteered, where the 
party to whom it is made has an interest in it, such 
party stands in such relation to him as to make it a 
reasonable duty, or at least proper, that he should 
communicate the information.? Although it is for the 
court to determine whether the subject-matter to 
which the libel relates, the interest of the author in it, 
or his relations to it, are such as to make the commu- 
nication privileged, yet the question of good faith, be- 
lief in the truth of the statements, and the existence 
of actual malice are facts to be determined by the 


7 Thompson v. Dashwood, L. R. 11Q. B. Div. 45; Davies 
v. Snead, L. R. 5 Q. B. 611; Wallen v. Loch, 45 L. T. 243; 
Somerville v. Hawkins, 10 C. B. 588, 20 L. J. 0. B. 181; 
Toogood v. Spyring,1C. M. & R. 181; Banks v. Henty, L. 
R. 7 App. 741; Delany v. Jones, 4 Esp. 198; Laughton vy. 
Bishop, L. R. 4 P. C. 495, 504; Harrison v. Bush, 5 El. & 
Bl. 344, 25 L. J. Q. B. 25; Matherston v. Hawkins, 1 T. R. 
110; Whitley v. Adams, 15 C. B. (N. 8.) 392. 33 L. J. C. P. 
89; McDougall v. Claridge, 1 Camp. 267; Shipley v. Tod- 
hunter,7C. & P. 680; Harris v. Thompson, 13 C. B. 333; 
Van Wyck v. Aspinwall, 17N. Y. 190; Cockayne v. Hodg- 
kisson, 5 C. & P. 543; Easley v. Moss,9 Ala. 266; Wash- 
burn vy. Cook, 3 Denio, 110; Knowles vy. Peck, 42 Conn. 
386; Wiison v. Robinson, 7 Q. B. 68, 14 L. J. Q. B. 196; 
Taylor v. Hawkins, 16 Q. B. 308; 20 L. J. 2 B. 313; Lewis v. 
Chapman, 16 N. Y. 372; Manby v. Witt, 18 C. B. 544; 25 L. 
J.C. P. 294; Henwood vy. Harrison, 41 L. J. C. P. 206; Ed- 
wards v. Chardler, 14 Mich. 471; Smith v. Higgins, 16 
Gray, 251; Bush v. Prosser, 11 N. Y. 347; Byam v. Collins 
(N. Y. Ct. App.), 19 N. E. Rep. 75, 28 Cent. L. J. 109; King 
v. Patterson (N. J.),9 Atl Rep. 705; Rainbow v. Benson, 
71 Iowa, 301, 32 N. W. Rep. 352; Chaffin v. Lynch (Va.),1 
8. E. Rep. 803; Quinn v. Scott, 22 Minn. 456; Purcell v. 
Sowler, L. R. C. P. Div. 215; Palmer v. Concord, 48 N, H. 
211; Moak’s Underhill on Torts, 146; Cooley on Torts, 
217; Addison on Torts, § 1091; Briggs v. Garrett, 111 Pa, 
St. 404. 

8 Marks v. Baker, 28 Minn. 162, 9 N. W. Rep. 678. 

9 Locke v. Bradstreet Co., 22 Fed. Rep. 771; Bradstreet 
Co. v. Gill (Texas),9 8. W. Rep. 753; Erber v. Dun, 12 
Fed. Rep. 526; Crane v. Waters, 10 Fed. Rep. 619; Park v. 
Detroit Free Press Co. (Mich,), 40 N. W. Rep. 731. 





jury. In Bacon y. Michigan Central R. R. Co.,¥ 
plaintiff, having been a bridge carpenter in defendant’s 
employ, while in one of defendant’s trains took by mis- 
take a coat which did not belong to him, leaving his 
own; for which offense he was discharged and his 
name put upon tne list of discharged employees, 
which it was customary to make out and send to each 
agent of the company authorized to employ men, the 
cause for the discharge being stated “‘stealing.”’ At 
the trial plaintiff was non-suited on the ground that 
the communication was privileged. The supreme 
court reversed this ruling, holding that it was error to 
take the case from the jury; that although the com- 
munication was prima facie privileged, yet the evi- 
dence in the case should have been submitted to the 
jury to determine whether Cefendant, through its 
agents, acted in good faith, as there was some evidence 
tending to show that such agents were acting through 
spite or resentment. In Tench vy. Great Western R. 
R. Co.,!2 the libel of which complaint was made, was 
the publication by the general manager of defendant 
of a statement, to the effect that plaintiff, a conductor, 
had been dismissed for dishonestly sending away un- 
cancelled tickets. 1t was held that if the publication 
had only been distributed to employees, or if only put 
up in the company’s private office, it would have been 
privileged; but that placing it in offices and stations 
open to the public was not within the qualifled privi- 
lege.14 As to punitive damages in such cases see 


10 Bacon v. Michigan Central R. Co.,55 Mich. 224, 229; 
Klinck v. Colby, 46 N. Y. 427; Hamilton vy. Eno, 81 N. Y. 
116; Adcocks v. Marsh, 8 Iredell (N. C. Law), 361; Hart 
v. Gumpach, L. R. 4 P. C. 439; Fowles v. Borden, 30 N. Y. 
20; Gassett vy. Gilbert,6 Gray, 94; Wright v. Woodgate, 
20. M. & R. 573; 1 Gale, 329; Somerville v. Hawkins, 10 C. 
B. 583; Cooke v. Wildes, 5 El. & Bl. 329. 

1l (Mich.), 33 N. W. Rep. 181,31 Am. & Eng. R. R. Cas. 
857. 

121 Am. Lead. Cas. (5th Ed.) 198; Smith v. Youmans, 4 
Hill (S. C.), 85; Hart v. Reed, 1 B. Mon. 166, 169; Gray v. 
Pentland, 4 Serg. & R.'420, 423; Flitcraft v. Jenks, 3 W hart. 
158; Hastings v. Lusk,22 Wend. 410, 421; Coward v. 
Wellington, 7 C. & P. 531, 536; Jackson v. Hopperton, 16 
C. B. (N. 8 ) 829. 

13 32 U. C. Q. B. 452, 33 U. C. Q. B. 8, 

14See article on “Libels Touching Persons in their 
Callings,” 11 Cent. L. J. 483; comments in Fahr v. Hayes 
(N. J.), 13 Atl. Rep. 261, 27 Cent. L. J. 54, and De Senacour 
v. Societe La Prevoyance (Mass.),16 N. E. Rep. 553, 27 
Cent. L. J. 3. 

15 Samuels v. Evening Mail Assn., 75 N. Y. 604; Merrill 
v. Tariff, etc. Co.,10 Conn, 384; Cleghorn v. New York 
Central, etc. R. Co., 56 N. Y. 44,47 N. Y. 284; Maynard y. 
Firemans’ Fund Co., 34 Cal. 54; Evening Jour. Assn. v. 
McDermott, 44 N. J. L. 430. 








ANTI-TRUST LEGISLATION IN MISSOURI, KAN- 
SAS AND TEXAS. 





For the purpose of clearing up the misconception 
which exists as to the scope of this legislation, it may be 
useful to present summaries of the leading features of 
these three anti-trust laws, copies of which we have 
received. The Missouri law provides that if any cor- 
poration organized under the laws of Missouri or any 
other State for transacting any business in the State, 
or any partnership, individual or other association of 
persons whatever, shall create, enter into, become a 
member of ora party to any pool, trust, agreement, 
combination, confederation, or understanding with 
any other corporation, partnership, individual or as- 
sociation to regulate or fix the price of any article of 
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merchandise or commodity, or to fix or limit the price, 
amount or quantity of any article, commodity or mer- 
chandise to be manufactured, mined, produced or sold 
in the State, it or they shall be deemed guilty of a con- 
spiracy to defraud. The second section prohibits 
corporations from owning or issuing trust certificates, 
and forbids officers, agents, directors or stockholders 
thereof to enter into any contract or combination to 
place the control of such combinations of the manu- 
factured product thereof in the hands of a trustee or 
trustees with intent to limit or fix the price or lessen 
the production and sale of any article of commerce, 
use or consumption, or to prevent, restrict or diminish 
the manufacture or output of any such article. Vio- 
lations of this act are to be punished in the case of 
corporations by a fine of not less than 1 nor more than 
20 per cent. of the capital stock oramounted. Officers 
or agents of corporations or members of firms violating 
the act of the first section are to be punished by a fine 
of not less than $500 nor more than $5,000, and by im- 
prisonment in the county jail for a period not exceed- 
ing one year. Contracts in violation of the law are 
declared void. Purchasers of articles from individuals 
transacting business in violation of the act are declared 
not liable for the price, and may plead the act as a 
defense to an action for the same. Provision is made 
also for the forfeiture of their coporate rights and 
franchises by corporations violating the act, and for 
the revocation of the charters of corporations entering 
into combinations forbidden by the act. Itis made 
the duty of the attorney-general and of the prosecut- 
ing attorney throughout the State to enforce the act, 
and either of them securing a conviction is to be al- 
lowed one-fifth of the fine recovered; or where the 
attorney-general and prosecuting attorney act in con- 
junction they are to be allowed one-fourth of the fine 
recovered. 

The Kansas act declares unlawful and void contracts, 
agreements, trusts or combinations between persons 
or corporations which tend to prevent full and free 
competition in the importation, transportation or sale 
of articles imported into the State, or in the product, 
manufacture or sale of articles of domestic growth, or 
product of domestic raw material, or for the loan or 
use of money, or to fix attorneys’ or doctors’ fees, and 
all arrangements, contracts, trusts or combinations 
between persons or corporations designed or tending 
to advance, reduce or control the price or the cost to 
the producer or to the consumer of any such products 
or articles, or to control the cost or rate of insurance, 
or tending to advance or control the rate of interest 
for the loan or use of money to the borrower, or any 
other services. The issue of trust certificates, except 
authorized stock, is forbidden, as is also any arrange- 
ment, the purpose of which is to place the control 
of combinations in the hands of trustees, with the view 
of limiting or fixing prices or lessening production 
and sale. Penalties of fine and imprisonment are 
provided for violations ofthe act. Persons injured 
by the combinations prohibited are allowed to recover 
the full sum paid for goods advanced or controled in 
price by the combination, and it is made lawful to 
plead in bar or abatement of action at law or in equity 
that the plaintiff or any other person interested in the 
prosecution of the case is a member or agent of a com- 
bination of the kind described in the act, or that the 
cause of action grows out of such combination or out 
of some business or transaction thereof. . 

The Texas law is based on the same general princi- 
ple. Itis directed against combinations to create or 
carry out restrictions in trade, to limit or reduce the 





production or to increase the prices of merchandise, or 
to fix or control rates of transportation. Contracts in 
violation of the act are declared void. Foreign corpo- 
rations violating the act are denied the right of doing 
business in the State,and persons without the State 
are declared liable to indictment for violation of the 
act, which do not for their commission necessarily re- 
quire a peisonal presence in the State. 
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1, ADMINISTRATORS—Domicile. A debtor residing 
in a State other than that of his creditor’s domicile may 
legally pay a note tothe administrator, appointed in 
the latter State, before administration is granted in any 
other State, though the note has never been in said ad- 
ministrator’s possession, but is held by an attorney 
residing in a third State, in whose hands it was placed 
for collection by the creditor.— Bull v. Fuller, lowa, 42 N. 
W. Rep. 572. 

2. ADMIRALITY—Towage. A tug which undertakes 
to tow a raft toa certain place, and which leaves it 
before it arrives there, without ascertaining whether 
the raftis made fast or not, and without giving any 
order in relation thereto, is negligent, and is responsi- 
ble where the raft is carried away by the tide and wind. 
—The Henry Buck, (U. 8. D. C.) 8. Car., 38 Fed. Rep. 611. 

3, APPEAL — Review. On appeal, the parties, by 
their solicitors, stipulated that the decree should be 
affirmed pro forma by the appellate court, “and the 
cause carried direct to the supreme court,” and the 
appellate court entered judgment affirming the decree 
“in all things pro forma, in accordance with the stipula- 
tion filed herein:” Held, that the judgment of the 
appellate court was entered simply because of the re- 
quest, and not on the merits, and that, though this 
was error, under the act to establish appellate courts.— 
Smith v. Kimball, l., 21 N. E. Rep. 503. 
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4. ASSIGNMENT FOR BENEFIT OF CREDITORS. A 
deed of assignment which did not recite the existence 
of facts which would authorize an assignment under 
the insolvency act, ch. 148, Gen. Laws 1881, §1, was 
fraudulent and invalid, against such of the defendant’s 
creditors as elected to ignore it.— McConnell v. Rackness, 
Minn., 42 N. W. Rep. 539. 


5. ATTACHMENT.——Motion to dissolve an attachment 
upon the ground of illegality of the bond given should 
be first determined before the issues arising on the 
merits are tried.—Forbes v. Porter, Fla., 6 South. Rep. 62. 


6. ATTORNEY AND CLIENT. Act 21st Gen. Assem. 
Iowa, ch. 73, § 4, which authorizes the county attorney 
to employ counsel to asaist in the prosecution of a 
person charged with felony, who shall be paid a rea- 
sonable compensation, to be fixed by the board of 
supervisors, does not render the decision of the board 
final as to the amount to be allowed as such compen- 
sation, but if an unreasonably small sum be fixed, 
proper compensation may be recovered by action 
against the county.— Stone v. Marion County, Iowa, 42 N. 
W. Rep. 570. 


7. BaSTARDY—Complaint.—aA proceeding in bastardy 
isa special proceeding; and must be conducted with 
substantial strictness, as the statute directs; and, if the 
complaint before a magistrate does not contain aver- 
ments essential to constitute bastardy, neither the 
magistrate, nor the circuit court to which he sends it, 
acquires jurisdiction to hear the case. — Ez parte Hays, 
Fla., 6 South. Rep. 64. 


8. BASTARDY. While the statutory proceeding in 
bastardy is quasi criminal, when the case gets into the 
circuit court it becomes a civil action between the 
rrosecutrix and the defendant, and the rules of evi- 
dence which govern in other civil actions govern in 
this.—Edmond v. State, Fla., 6 South. Rep. 58. 


9. BONDS. A bond releasing garnishment pro- 
ceedings in a justice’s court, and binding the obligors 
“to pay any judgment which may be rendered against 
him on final hearing of this case,’ binds them to pay a 
final judgment rendered against defendant in the dis- 
trict court on appeal by plaintiff. — Washer v. Campbell, 
Kan., 21 Pac. Rep. 671. 


10. CARRIERS OF GOODS—Lien.——A connecting carrier 
has a lien on goods of a perishable nature, delivered to 
and carried by it to a specified destination, for freight 
due it and unpaid, though the consignor had prepaid 
the freight demanded by the first carrier for the entire 
distance, under a contract for continuous and speedy 
carriage, the amount thus paid not being sufficient to 
cover the last carrier’s charges.— Crossan v. New York ¢ 
N. E. R. Co., Mass., 21 N. E. Rep. 367. 


11. CARRIERS OF PASSENGERS. A common carrier 
employing a servant to work at aterminal point, and 
contracting to transport him to and from work, cannot 
through its train officials lawfully require him to vacate 
a seat which he is occupying in the car to which he has 
been duly assigned. — New York, L. E. ¢& W. R. Co. v. 
Burns, N. J., 17 Atl. Rep. 630. 


12. CHATTEL MORTGAGES. An assignment ofa 
lease of the mortgaged property, by a chattel mort- 
gagor to an assignee of the mortgage, with authority to 
collect the rents accruing under such lease, does not 
constitute such a change of possession as to dispense 
with filing and renewing the mortgage as required by 
statute, where the lessee is allowed to remain in actual 
possession of the mortgaged property.—First Nat. Bank 
v. Summers, Mich., 42 N. W. Rep. 536. 

13. CHATTEL MORTGAGES. In an action to foreclose 
a chattel mortgage, and for judgment on the purchase- 
money notes secured by the same, avermentsin the 
answer that plaintiffs, the mortgagees, had previously 
taken absolute possession of the mortgaged property, 
and converted the same to their own use, and that at 
the time they so took the same it was of a value largely 
in excess of the amount due on the note, states a good 
defense.— Hartman v. Ringenberg, Ind., 21 N. E. Rep. 464. 























14. CHATTEL MORTGAGES. Mortgage given by an 
infant held void where there was evidence of disaffirm- 
ance after coming of age.—Sparr v. Florida Southern Ry. 
Co., Fla., 6 South. Rep. 60. 

15. CONSTITUTIONAL Law. Under Const. Ill. art. 6, 
§ 20, authorizing the legislature to provide for the es- 
tablishment of probate courts, it is competent for the 
legislature to provide, as is done by act June 15, 1887, 
that the procedure in such cases shall be similar to 
that which obtains in courts of chancery, and that all 
persons interested in the land sought to be sold may 
be brought in as parties, and have their rights deter- 
mined prior to the sale.— Newell v. Montgomery, Ul., 21 N. 
E. Rep. 508. ‘ 

16. CONSTITUTIONAL Law. Act Ind. March 29, 1879, 
requiring all claims against counties to be filed and 
adjudicated before the board of county commissioners, 
isnot unconstitutional in providing that a bond for 
costs must be given in order to appeal from the decision 
of the commissioners to the circuit court, where a 
jury trial may be had. — Marwell v. Board, Ind., 21 N. E. 
Rep. 453. 

17. CONTRACT—Fraud. A contracting party, who 
has knowingly executed a written instrument intended 
to embody and evidence the agreement, should not be 
allowed to avoid the legal effect of the instrument, on 
the ground that its execution was procured by fraud, 
unless the proof be clear and strong. — McCall v. Bush- 
nell, Minn., 42 N. W. Rep. 545. 

18. CONTRACT—School-districts. An agreement by 
the board of ;directors of an independent school-dis- 
trict to employ one of the directors as local superin- 
tendent of the construction of a school-building, and 
to pay him for such services, is void, and its perform- 
ance may be restrained by atax-payer without show- 
ing actual fraud.— Weitz v. Independent Dist., lowa, 42 N. 
W. Rep. 577. 

19. CONTRACTS. ‘Where, under a contract between 
the directors of a school-district, there was a clause to 
teach a definite period, unless the school was discon- 
tinued by order of the directors, and the directors, in 
consequence of the prevalence of diptheria, stopped 
the schools, but reopened them when the danger had 
passed, and before the expiration of such contract 
Held, that the discontinuance of the school was for 
good cause, and authorized under the contract, but 
that it did not operate to annul such contract and dis- 
charge the teacher, but that it did relieve the district 
from liability during such period. — Goodyear v. School- 
Dist., Oreg., 21 Pac. Rep. 664. 

20. ConTRACT—Account Stated. —— An account stated 
is an account which has been rendered by the cred- 
itorand assented to by the debtor as correct, either 
expressly, or by implication of law from the failure to 
object within a reasonable time. — Thurman v. Owen, 
Oreg., 21 Pac. Rep. 665. 

21. CORPORATIONS— Stockholders. One who sub- 
scribes to the capital stock of a corporation solely in 
order to enable it to obtain a certificate of organization, 
under an agreement with the other subscribers that he 
is not to be liable on the stock, and is not to be required 
to pay assessments thereon, is not liable to an assess- 
menton such stock as against the other subscribers, 
until it becomes necessary to assess it in order to pay 
debts of the corporation. — Winston v. Brooks, Ill., 21 N. 
E. Rep. 514. 

22. Cousts—Jurisdiction. The State courts have 
jurisdiction of a bill alleging that complainants are the 
owners ofa patented device; that defendant owns a 
similar patent, and has published, and is about to pub- 
lish, a notice that complainants’ device is an infringe- 
ment of defendant’s patent; that such publication is 
false,and known by defendant to be false; that it is 
made maliciously, and with intent to injure complain- 
ants’ business; and praying an injunction to restrain 
such further publication. The question of infrinement 
is not the sole, nor even the principal, issuein such 
case.— Flint v. Hutchinson Smoke-burner Co., (U. 8. 0. 0.) 
Mo., 38 Fed. Rep. 546. 
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23. COVENANT — Easement. The existence of a 
public easement over land is no breach of the covenant 
of seizin. — Moore v. Johnson, Ala., 6 South. Rep. 50. 


24, CRIMINAL Law— Larceny. Under Penal Code 
Tex. art. 727, where a horse was delivered to defend- 
ant to use in the business of the prosecuting witness 
defendant was not guilty of theft if he afterwards con- 
verted the horse to his own use,if he had no such 
intent when the horse was first delivered to him.— Rumbo 
v. State, Tex., 118. W. Rep. 680. 


25. CRIMINAL Law—Murder. Heid, under the facts 
that the court should have charged that if B did the 
killing, and defendant was present, but did not know 
B’s intent, and did not aid or encourage him, defend- 
ant’s presence would not make him liable. — Wood v. 
State, Tex., 11 8. W. Rep. 678. 


26. CRIMINAL Law—Larceny. Where the defense 
to an indictment for the larceny of wood is that de- 
fendant took it under mistake, the evidence of a 
witness who will testify that he directed defendant 
who was in his employ to take the wood, thinking that 
it was owned by another man with whom he could 
settle for it, is important, and a continuance should be 
granted for the absence of such witness. — Donahoe v. 
State, Tex., 11 8. W. Rep. 677. , 


27. CRIMINAL Law — Murder. As the evidence 
showed nothing indicating any apparent or real 
danger to defendant at the hands of deceased at the 
time of the homicide, it was not error to refuse to 
charge that, if defendant believed from the violation of 
the agreement as to carrying weapons he was in imme- 
diate danger of death or serious injury from deceased, 
he was justified in attacking deceased.—McDadev. State, 
Tex., 118. W. Rep. 672. 


28. CRIMINAL Law — Former Conviction. Under 
Code Crim. Proc. Tex. art. 553, a conviction on com- 
plaint before a justice of the peace, ofthe offense of 
simple assault, is no bar to a prosecution by informa- 
tion, based onthe same acts for aggravated assault 
upon a female.— Henkel v. State, Tex., 11S. W. Rep. 671. 

29. CRIMINAL Law — Murder. Under Code Crim. 
Proc. Tex. art. 735, where a wife has testified in a murder 
trial as to threats of deceased »gainst her husband, the 
defendant, and as to the latter’s whereabouts on the 
day of the murder, she cannot be cross examined by 
the State as toa gun and pistol of defendant, as to 
which she had not testified in chief. — Johnson v. Staie, 
Tex., 11 8. W. Rep. 667. 

30. CRIMINAL Law — Murder. Where an officer, 
after simply offering to arrest a person for misde- 
meanor, is assaulted by the offender with a deadly 
bowie knife, and killed, and the offender knows him to 
be an officer, it is murder, though there may be no 
particular malice.—Dilger v. Commonwealth, Ky., 11 8. W. 
Rep. 651. 

31. CRIMINAL Law—Adultery. No conviction can 
be had under Pen. Code Tex. art. 333, against persons 
for “living together,’ and having carnal intercourse 
with one another, where the evidence does not show 
that they abode together in the same house or joint 
residing place.—Bétrd v. State, Tex., 118. W. Rep, 641. 


82. CRIMINAL LAw—Larceny. An indictment fer 
theft of a horse, which alleges that the horse was taken 
“from the possession H,” omitting the word “of” be- 
fore “H,” is fatally defective.— Riley v. State, Tex., 11 8. 
W. Rep. 642. 

33. CRIMINAL LAw—Larceny. Larceny committed 
in a house may be simple larceny. If bills be lostin a 
house, and, when found therein, the owner or his agent 
be present, but the finder, instead of making his dis- 
covery known, conceals it, fakes and retains the bills 
wrongfully, fraudulently, and with intent to steal the 
same, he may be convicted of simple lareeny. — Roberts 
s. State, Ga., 98. E. Rep. 675. 

34. CRIMINAL PRACTICE—Seduction. —— An indictment 
may charge a statutory offense in the language of the 
statute without greater particularity, when, by that 






































means, all that is essential to constitute the offense is 
Stated fully and directly, without uncertainty or am- 
biguity.—State v. Abresch, Minn., 42 N. W. Rep. 543. 


35. CRIMINAL PRACTICE—Description. Under Code 
Crim. Proc. Tex. art. 425, itis error for the court to de- 
cide as matter of law that a person was correctly 
described as “Mrs. C. Davis” on proof that her hus- 
band’s name was C. Davis, but the question should 
have been submitted to the jury to find whether she 
was known by the name “Mrs. C. Davis.”"—Daris v. State, 
Tex., 11S. W. Rep. 647. 


36. CRIMINAL PRACTICE. One indicted as an aider 
and abetter of the crime of murder may be placed on 
trial, convicted, and sentenced for that offense, not- 
withstanding the principal offender had been tried 
previously, and convicted and sentenced for man- 
slaughter only.—Goins v. State, Ohio., 21 N. E. Rep. 476. 


37. CRIMINAL PRACTICE— Evidence. Upon a trial 
for murder, the theory ofthe prosecution being that 
defendant decoyed deceased into the woods to kill and 
rob him, and certain merchandise such as deceased was 
peddling being found in the defendant’s trunk, after 
his arrest, evidence that defendant stated, several days 
before the homicide, that he bought similar articles of 
a peddler, is not part of the res geste, and is inadmissi- 
ble.—Kahlenback v. State, Ind., 21 N. E. Rep. 460. 


38. CRIMINAL PRACTICE—Burglary. An indictment 
charging the breaking and entering the “store of the 
Perry Mason Shoe Company,” but not alleging that the 
company was a corporation, or, if it was a partnership, 
giving the names of the partners, is bad. — Edmonds v. 
State, Ala.,6 South. Rep. 54. 


39. CRIMINAL PRACTICE — Separate Trial. Under 
Code Ala. 1886, § 4451, providing that when two or more 
defendants are jointly indicted they may be tried either 
jointly or separately, as either may elect, on an election 
in proper time the allowance of a separate trial is im- 
perative.—Andy v. State, Ala., 6 South. Rep. 53. 


40. CRIMINAL PRACTICE—Challenge. Act Ala. 1887, 
reducing the number of peremptory challenges of 
jurrors allowed defendant is not er post facto as to one 
who committed a crime before the act passed.—South v. 
State, Ala., 6 South. Rep. 52. 

41, CRIMINAL PRACTICE. The personal presence of 
the defendant during a trial for misdemeanor is not 
absolutely required, and statements made to the jury 
in the presence of his counsel, in response to inquiries 
of the jurors, which were not prejudicial to him are not 
grounds for reversal.—State v. Barter, Kan., 21 Pac. Rep. 
650. : 

42. DECEIT—Evidence. It ts sufficient that plaimt- 
iff proves the statement, its falsity, and the circum- 
stances under which it was made, tending to show 
a reckless assertion, in entire ignorance of the fact, and 
defendant then has the burden of showing his belief in 
the truth ofthe representation. Plaintiff is not required 
to give direct evidence of a deceitful intent. — Griswold 
v. Gibbie, Penn., 17 Atl. Rep. 673. 

43. DEEDS—Description. A deed to land: Held, not 
void for insufficient description of the land conveyed, 
in that the State in which it was situate was not men- 
tioned in the deed. — Colton v. Lewis, Ind., 21 N. E. Rep. 
475. 

44. DEED.——A conveyance of land to railroad com- 
panies, “in consideration of $1, and ef the uses herein- 
after mentioned, * * * fortheerection and mainte- 
nance thereon of the freight houses of the, said 
companies, or either of them, together with the side 
tracks, turn-outs, switches, and buildings, and for 
such other general railroad purposes as may be neces- 
sary and expedient,” dees not vest title in the grantees 
on conditions to be subsequently performed, but cor- 
veys an absolute title. — Noyes v. St. Louis, A.g T. H. ¢ 
R. Go., Ill., 21 N. E. Rep. 487, 

45. DEED — Acknowledgment. A certificate of 
acknowledgment of a deed executed by a husband and 
wife as grantora in 1869, and duly recorded, without 
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mentioning the purposes and consideration for which 
the deed was executed, was cured by the act Ark. March 
8, 1883,§ 4, and March l4, 1883, so as to bar the wife’s 
dower in the lands conveyed, though there was no 
clause in the deed relinquishing dower. — Johnson v. 
Parker, Ark., 11 8. W. Rep. 681. 


46. EASEMENT— Right of Way. ——A grant of a right of 
way to arailroad company is the grant of an easement 
merely ; the fee remains in the grantor.— Cincinnati, etc. 
Ry. Co. v. Geisel, Ind., 21 N. E. Rep. 470. 


47. EMINENT DOMAIN. Under Code Iowa, § 464, 
providing that cities may permit or forbid the laying 
down of railway tracks in streets, alleys, etc., but that 
no track shail be located and laid down until the injury 
to abutting owners has been ascertained and paid, a 
railroad company cannot lay a track in a street longi- 
tudinally without the consent of the city and compen- 
sation to the abutting owners.— Enos v. Chicago, etc. Co., 
Iowa, 42 N. W. Rep. 575. 


48, EMINENT DOMAIN. Where a pasture and cattle 
corrals are injured, but not destroyed, by the right of 
way, it is improper for a witness to give bis estimate of 
the amount of damages thereto. He should have de- 
scribed how they were injured, and their valu« imme- 
diately before they were injured and immediately after. 
— Ottawa, etc. Ry. Co. v. Adolph, Kan., 21 Pac. Rep. 643. 


49. EQUITY. Complainants’ title to land of which 
they are in possession having been decreed, by at least 
three final judgments ia ejectment and in equity, to be 
superior to the title under which defendants claim, 
equity will enjoin defendants from further litigating 
the title at law, as threatened. — Pratt v. Kendigg, Ill., 21 
N. E. Rep. 495. - 


50. ESTOPPEL. In an action by a widow to recover 
a dower interest in land, the fact that defendants have 
acquired the land through an execution sale on a 
judgment against plaintiff's husband will not estop 
them from denying that the husband had title to the 
land at the time of the levy and sale, and tracing title 
through a former owner, in the absence of any showing 
that possession had been taken under and by virtue of 
the execution sale.—Shockley v. Starr, Ind., 21 N. E. Rep. 
473. 

51. EVIDENCE. In an action for services and for 
breach of contract,a finding of the jury of a certain 
amount due plaintiffon one count cannot be held ex- 
cessive on the ground that a payment on that count is 
shown and admitted, where it is not admitted that the 
payment was to apply on the claim set up in that 
count.—Miller v. Brown, Iowa, 42 N. W. Rep. 561. 


52. EVIDENCE—Res Gestz. A memorandum entry 
of the dates, amounts, and times at which checks were 
to be payabie, made by thé payee at the time of indors- 
ing them,is not admissible in his belief, in an action 
against him as indorser, when it does not appear that 
he has forgotten the circumstances independently of 
the memorandum; it being no part of the res geste. — 
National Ulster County Bank v. Madden, N. Y., 21 N. E. 
Rep. 408. 




















53. EVIDENCE—Res Gestz. Declaration as to how 
an injury occurred, made by one injured by a street- 
car in the middle of a street eighty feet wide, after he 
has arisen and walked to the sidewalk,in answer toa 
question, “Whatis the matter?’ are not admissible as 
res geste, in an action for such injury. — Chicago West. 
Div. Ry. Co.v. Becker, lll., 21 N. E. Rep. 524. 


54, EXECUTION. The lien of an execution levied 
on land is superior to that of a prior unrecorded mort- 
gage, though the mortgage is subsequently filed before 
sale.—Hawkins v. Files, Ark., 11 8. W. Rep. 681. 











55. EXECUTION— Estoppel. Where a defendant’s 
property is levied on and properly advertised, and he 
brings the same to the place of sale voluntarily, and 
sees it sold without raising any objection, he is estopped 
from recovering the value of the property from the 
purchaser, though the officer had no legal authority to 





sell, and defendant did not consent to the sale. — Allen 
v. Brown, Ga., 9 8. E. Rep. 674. 


56. EXECUTORS. Rents and profits of real estate 
of a deceased insolvent debtor go the devisee or heir, 
and not to the executor. — Brown v. Fessenden, Me., 17 
Atl. Rep. 709. 


57. EXECUTORS AND ADMINISTRATORS. Expenses 
incurred by an administrator in preserving the estate 
cannot be recovered on his decease, by his personal 
representative, from the estate, until the deceased ad- 
ministrator’s accounts with the estate have been finally 
settled and audited by the probate court. — Smith v. 
Davis, Ark., 118. W. Rep. 681. 


58. FRAUDULENT CoNVEYANCE.—— Circumstances un- 
der which conveyances by members of an insolvent 
firm were held fraudulent as against creditors.— Wise v. 
Wilds, lowa, 42 N. W. Rep. Rep. 553. 


59. GirT—Fraud. Where one, on the day of his 
second marriage, being then worth over $100,000, exe- 
cutes a note for $5, 000, payable to his mother in trust 
for his three minor children by his first wife, and there 
is no evidence of any fraudulent intent, the arrange- 
ment is a reasonable and natural provision for the 
children, of which the second wife has no ground to 
complain.—Appeal of Ross, Penn., 17 Atl. Rep. 682. 


60. GUARDIAN AND WARD. Where a minor is in- 
stantly killed ona railway, and has a mother living, 
and it does not appear that the guardian of the minor 
paid from the ward’s estate for the funeral expenses, 
no suit lies against the railroad company by the guard- 
ian, under Rey. St. Ind. 1881, § 266. — Louisville, etc. Ry. 
Co. v. Goodykoontz, Ind., 21 N. E. Rep. 472. 


61. HOMESTEAD. Under Mansf. Dig. Ark. § 3, and 
Const. Ark. 1874, art.9,§ 6, the probate court was not 
authorized, on the petition of a widow, to make an 
order vesting absolutely in her the title to land occu- 
pied by her husband and family as a homestead at the 
time of his death, during minority of any ofthe chil- 
dren, though such land did not exceed $300 in value. — 
Samson v. Harrell, Ark.,11 8. W. Rep. 683. 


62. HUSBAND AND WIFE. Where a husband leaves 
his wife on account of domestic infelicity, and during 
his absence determines never to resume marital rela- 
tions with her, but to provide for his family when 
necessary, and the wife and children live together, sup- 
ported by her exertions, this is a separate living, 
within the meaning of Civil Code Cal. § 169, providing 
that the wife’s earnings, ‘“‘while she is living separate 
from her husband,” are her separate property.— Loring 
v. Stuart, Cal., 21 Pac. Rep. 651. 


63. INJUNCTION — Possession. An averment of 
possession to the claimant is essential to a bill brought 
by one claiming the legal title to land to enjoina 
judicial sale on the ground that the sale will casta 
eloud upon his title. — Bevill v. Smith, Fla., 6 South. Rep. 
162. 


64. IMMIGRA@ION—Detention. Removal from ship 
and detention by commissioners of emigration for pur- 
poses of examination not alanding.—Inre Palagano, (U. 
8. C. C.) N. Y., 38 Fed. Rep. 580. 


65. INSURANCE. Defendant insured plaintiffs “on 
carriages, buggtes, hacks, and harnesses, contained in” 
a cettain building “occupied as a livery and sales 
stable:” Held, that the words “contained in” were 
used to designate the usual place of deposit of the 
property when not in use, or while befng prepared for 
use; and that the policy covered the property while at 
a repair-shop.— Niagara Fire Ins. Co. v. Elliott, Va., 98. E. 
Rep. 694. 


66. INSURANCE. Where an insurancé company 
holds out an agent inthe community in which such 
agent is doing business as its general agent, and third 
parties transact business with him as such agent, in 
good faith, and without knowledge of his limited au- 
thority, the acts of such agent bMd the company. — 
Western Home Ins. Co. v, Hogue, Kan., 21 Pac. Rep. 641. 
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67. INTEREST———Where an attorney procures a fund 
in court to be paid to him and he retains it pending 
litigation, it will be presumed that he used it and he 
will be held accountable for interest. — Smith v. Alex- 
ander, Ala., 3 South. Rep. 51. 


68. INTOXICATING LIQUORS. If a dealer in spirit- 
uous liquors, whose place of business is beyond the 
limits of a prohibition county, receives all order for 
whisky to be delivered in such county, and does de- 
liver it there, whether by himself or agent, and receives 
pay for it, the sale is consummated in that county, 
there being no intermediate delivery to or through a 
common carrier.— Bagley v. State, Ga., 9S. E. Rep. 721. 





69, INTOXICATING LIQUORS. ——— The provision of the 
statute, in force prior to 1887, with respect to the sale of 
intoxicating liquor, prohibiting sales in less quantities 
than five gallons, without a license, was not repealed 
by the legislation of 1887. The statute still makes such 
sales illegal, even though the liquor be sold in a corked 
bottle, and not to be drank on the premises. A whole- 
sale liquor dealer is not exempt from the operation of 
this law.—State v. Benz, Minn., 42 N. W. Rep. 547. 


70. JUDGMENT — Default. Showing of good faith 
and diligence: Held, sufficient to justify court in setting 
aside judgment by default.— Wishard v. McNeil, lowa, 42 
N. W. Rep. 578. 


71. JUDGMENT. Anon-resident, while engaged as 
a suitor and witness in court, was garnished, and the 
second term of court thereafter judgment was entered 
against him by default. A year and a half thereafter he 
moved to set the judgment aside: Held, thatthe judg- 
ment was not void, and to avail himself of his privilege 
as suitor and witness, defendant should have moved to 
set aside the service, or filed a pleain abatement, and 
his application came too late. — Thornton v. American 
Writing- Machine Co., Ga., 98. E. Rep. 679. 


72. LIMITATION OF ACTIONS. Rev. St. Ind. 1881, § 
300, providing that if a person liable to an action shall 
conceal the fact from the knowledge of the adverse 
party, the statute of limitations shall run only from its 
discovery, refers only to a concealment by :affirmative 
acts, and not to mere silence. — Miller v. Powers, Ind., 21 
N. E. Rep. 455. 


73. MANDAMUS. A mandamus will issue to direct 
the trial of a case in which the judge has refused to go 
into the merits of the action on an erroneous construc- 
tion of some questions of practice preliminary to the 
whole case.—State v. Ellis, La., 6 South. Rep. 55. 


74. MASTER AND SERVANT. Defendant under the 
facts held not relieved from its negligence on the 
ground that plaintiff had assumed risks of employment. 
— Meloyv. Chicago ¢ N. W. Ry. Co., lowa, 42 N. W. Rep. 
563. 

















75. MASTER AND SERVANT.——The act of the conductor 
of a street-car, while collecting fares, in wrongfully 
ejecting a person therefrom, is within the general 
scope of his employment, and the company is liable 
for the damages, though the act was wanton and 
malicious. — North Chicago City Ry. Co. v. Gastka, Ill., 21 
N. E. Rep. 522. 


76. MECHANIC’S LIEN. Under Rev. Code Iowa, § 
2135, a mechanic’s lien is paramount to the lien of the 
landlord for rent, he having notice of all the facts. — 
Nat. Lumber Co. v. Bowman, Iowa, 42 N. W. Rep. 557. 


77. MECHANIC’s LIEN. —— Complainant sold to de- 
fendants hoisting machinery to be used in the latter’s 
coal mine, taking notes in payment, and, on default in 
payment of the notes, sued to enforce a mechanic’s 
lien on the premises on which the machinery was 
placed. It was stipulated that when the petition was 
filed the notes, as charged in the petition, were due 
and unpaid: Held, that complainant could not recover 
without the production of the notes or accounting for 
their non-production.— Kankakee Coal Co. v. Crane Bros. 
Manuf'g. Co., lll., 21 N. E. Rep. 500. 








78. MECHANICS’ LIENS. Code Ala, 1876, § 3440, does 
not entitle one furnishing material used by contractors 
in constructing city water-works for a water company 
to a lien against the pipes, appliances, etc., of the plant, 
some of which are laid under the streets of the city, as 
such a corporation is quasi, public, and, in the absence 
ofan express statutory provision, property intended 
for public use is not liable to such a lien. — McNeal Pipe 
¢ Foundary Co.v. Bullock, (U.S.C. C.) Ala., 38 Fed. Rep. 
565. 


79. MECHANIC’S LIEN. A mechanic’s lien can only 
be treated by the voluntary act or sanction of one who 
is a legal or equitable owner of the property. — Auf v. 
Jolly, Kan., 21 Pac. Rep. 646. 


80. MORTGAGES. The owner of a mortgage secur- 
ing four negotiable notes, payable at different dates, 
sold to plaintiff the two notes last due, and agreed, by 
a writing duly acknowledged and recorded, that as to 
the mortgage security the lien of the two notes sold 
should be prior to that of the two retained by him: 
Held, that the agreement was valid both as against the 
mortgagor and subsequent purchase of the land. — 
Morgan v. Kline, lowa, 42 N. W. Rep. 558. 


81. MORTGAGES. Plaintiff obtained a sheriff’s deed 
under a foreclosure sale on August 23, A tenant of the 
mortgagor had in the spring planted the land in corn: 
Held, that the crop, which was fully matured on August 
23, though not yet severed from the land, belonged to 
the tenant.—Richards v. Knight, lowa, 42 N. W. Rep. 584. 


82. MORTGAGES. A mortgage made in part to se- 
cure a fixed sum of money agreed to be paid by the 
mortgagee on the happening of a definite contingency 
is not within the statute prohibiting mortgages to 
secure future advances.—Fessenden v. Taft, N. H., 17 Atl. 
Rep. 713. 


83. MORTGAGE — Foreclosure. Purging, in the 
judgment of foreclosure, a mortgage of all the usury in 
the debt which it was given to secure, does not prevent 
the waiver of homestead and exemption from being 
void and remaining void. — Lowry v. Parker, Ga.,98. E. 
Rep. 677. 


84. MUNICIPAL CORPORATIONS.— A complaint against 
a city alleging that it opened new streets and that it so 
established the grade of said streets thatthe surface 
drainage from alarge part of the city was diverted, 
and cast on plaintiff's land, which was previously dry, 
and not subject to overflow, does not state a cause of 
action, as the allegations do not positively show that 
plaintiff was injured in consequence of the city’s negli- 
gence in grading the streets.— Davis v. City of Crawfords- 
ville, Ind., 21 N. E. Rep. 449. 


85. MUNICIPAL CORPORATION. In an action against 
a city for the value of an animal impounded and sold 
by it, where defendant justifies under an ordinance 
authorizing a public sale in such cases on giving a 
prescribed notice,the burden ison defendant to show 
that such notice was given.—City of Fort Smith v. Dodson, 
Ark., 118. W. Rep. 687. 


86. MUNICIPAL CORPORATIONS. Under Const. Cal. 
art. 11, § 8, relating to the adoption of city charters and 
approval thereof by the legislature itis not necessary 
that the resolution of approval be in the form of a bill 
passed in the ordinary manner, and approved by the 
governor. The constitution does not make the gov- 
ernor a part of the legislature. — Brooks v. Fischer, Cal., 
21 Pac. Rep. 652. 


87. NEGLIGENCE—Evidence. In an action for inju- 
ries alleged to have been taused by the negligence of 
the driver of defendant’s team and carriage, evidence 
that the driver was not addicted to the use of intoxicat- 
ing liquors is inadmissible, where defendant is allowed 
to give evidence that the driver was not intoxicated at 
or about the time of the accident.— Williams v. Edmunds, 
Mich., 42 N. W. Rep. 5384. 

88. NEGLIGENCE. The fact that the accident was 
so unusual and extraordinary that it could not reason- 
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ably have been expected to happen, does not relieve 
the defendant from the effect of its negligence. — Doyle 
v. Chicago, etc. Ry. Co., lowa, 42 N. W. Rep. 555. 


89. NEGLIGENCE, In an action for damages for 
personal injuries, where plaintiff’s physician testifies 
that she has received an internal injury from which 
she will probably never recover, and which will give 
rise to nervous trouble, there is sufficient evidence that 
theinjury complained of is permanent to justify the 
admission of tables showing her expectation of life. — 
Ronn v. City of Des Moines, lowa, 42 N. W. Rep. 582. 


90. NEGLIGENCE—Dangerous Premises. A count, 
in a declaration for destroying property by an explos.on 
of gunpowder, dynamite, etc., not alleging that the 
magazine was negligently kept or constructed, or that 
the amount of explosives stored therein was negligently 
great, and alleging nothing as to the surroundings and 
location of the magazine, or the relation between it and 
plaintiff's property, is insuffieient, as the facts al eged 
do not constitute negligence per se.—Lujlin Powder Co. v. 
Tearney, Ill., 21 N. E. Rep. 516. 


91. NEGOTIABLE INSTRUMENTS. Plaintiffs agreed 
to give their debtor further time to pay the debt, if he 
would givethem a note with defendants’ signature 
thereon. The debtor executed the note, payable to 
plaintiffs’ order, and defendants signed their name on 
the back of the note, and returned it to the debtor to be 
delivered to plaintiffs: Held, that defendants were 
liable as sureties, and not as indorsers, and were not 
entitled to notice of protest. — Eppens v. Forbes, Ga.,9 8. 
E. Rep. 723. 

92. PARTNERSHIP.-——In an action against two jointly, 
as partners, a recovery may be had against one alone, 
on proof that the debt sued for was his individual debt. 
—Ledbetter v. Dean, Ga., 98. E. Rep. 720. 


93, PAYMENT. The payment, under protest, of an 
unlawful demand, when such paymentis necessary to 
avoid serious injury or risk in respect to property, is 
not to be deemed as voluntarily made, and the money 
may be recovered back.—State v. Nelson, Minn., 42 N. W. 
Rep. 548. 


94. PLEDGE—Power of Sale. Where the pledgee is 
authorized to sell the pledge before maturity of the 
debt, at private sale, and without notice the fact that 
a portion of the pledge consists of corporate stock, 
which the pledgee afterwards discovers to be worth- 
less because not genuine, does not authorize him to 
sell the pledge before the debt is due. — National Bank 
of Illinois v. Baker, Ill., 21 N. E. Rep. 510. 


95. PRACTICE—Appellate Court. Where the appel- 
late court reverses a judgment for plaintiff in an action 
for assault, refuses to remand the cause, and enters 
final judgment for defendant, the supreme court will 
reverse such judgment, and remand the cause to the 
appellate court, with directions to recite in its judg- 
ment its finding of facts on which the judgment is 
baged, or to remand the cause to the trial court, as 
otherwise plaintiff would be deprived of his right to 
a jury trial.—Jones v. Fortune, Ill., 21 N. E. Rep. 523. 

96. PRINCIPAL AND AGENT. Under a contract of 
agency for the sale of machinery, wherein it was stipu- 
lated by the defendant that he would not deliver the 
possession to any purchaser or other person, or permit 
the use of any machinery intrusted to him until the 
same was fully paid for in cash or notes, and in case he 
did so that he would be directly responsible for the 
payment of the price thereof with interest: Held, that 
upon a breach of such contract by defendants a cause 
of action arose in plaintiff's favor for the contract price 
of machinery so delivered. — Nichols, Shepard ¢ Co. v. 
Wadsworth, Minn., 42 N. W. Rep. 541. 

97. PUBLIC LANDS. Act Cong. Sept. 28, 1850, grant- 
ing swamp lands to the State of Iowa in aid of certain 
railroads, being a grant in presenti, where the evidence 
justifies the presumption that the lists of swamp lands 
including the tract in question were duly forwarded to 
he general land-office before the year 1860, the failure 





























of the proper officers to act on the lists will not prevent 
a person claiming under the State from maintaining an 
action in the State courts for such land. — Snell v. Du- 
buque ¢ S. C. R. Co., lowa, 42 N. W. Rep. 588. 


98. RAILROAD COMPANIES. In an action against a 
railway company for negligently setting fire to plaint- 
iff’s property, it isnot error to refuse an instruction to 
the effect that, as it was not contended that the fire 
originated on defendant’s right of way, the question as 
to whether the right of way was clear of combustible 
material need not be considered, when neither in the 
pleadings nor the evidence has any reference been 
made to the condition of the right of way. — Borland v. 
Chicago, etc. Ry. Co., lowa, 42 N. W. Rep. 590. 


99. RAILROAD COMPANIES. Under Act Ind. April 8, 
1885, a railroad company is not liable, if no negligence 
on its part is shown, for animals killed orinjured which 
entered upon the track at such a private crossing, at 
which was no gate, cattle-guard, or any obstacle. — 
Louisville, etc. Co. v. Etzler, Ind., 21 N. E. Rep. 466. 


100. REMOVAL OF CaUSES—Local Prejudice. The 
right to a removal of a cause under the local prejudice 
clause of the act of August 13, 1888, § 2,is not depend- 
entonthe amount involved, there being no provision 
in relation thereto in such clause.—Mc Dermott v. Chicago 
§ N. W. Ry. Co., (U. 8. C. C.) Iowa, 38 Fed. Rep. 529. 


101. REMOVAL OF CAUSES— Local Prejudice. Un- 
der the act of March 3, 1887, providing for a removal 
for prejudice or local influence, the question whether 
there is prejudice, etc., is open to inquiry, and may be 
determined from the evidence produced by both parties 
on motion to remand.— Dennison v. Brown, (U.8. C0. C.) 
N. Y., 38 Fed. Rep. 535. 


102. REMOVAL OF CAUSES—LoCal Prejudice. Under 
act Cong. March 3, 1887, providing for the removal of 
controversies between citizens of different States, it is 
not sufficient that defendant swears positively that 
such prejudice, etc., exists so as to render a fair trial in 
any State court impossible, without showing the facts 
on which the averment is based, as the act mentioned 
is a substitute for the act of 1867, which only required 
the belief of the applicant in such prejudice to be 
shown.— Amy v. Manning, (U. 8.C. C.) N. Y., 38 Fed. Rep. 
536. 


103. REPLEVIN. Costs incurred in defending a re- 
plevin suit are recoverable by defendautin an action 
on the replevin bond, but costs made by the plaintiff 
are not so recoverable. — Kellar v. Carr, Ind., 21 N. E. 
Rep. 463. ¢ 


104. SALE. A loan company had in its hands, at 
the time a receiver of its property was appointed, cer- 
tain bonds and mortgages payable to it, given for loans 
negotiated by it as agent for the borrowers, the money 
loaned having been advanced by intervenor prior to 
the execution of the papers, but after he had approved 
the particular loans in question, and paid over by the 
company to the borrowers: Held, that the money so 
advanced was not in the nature of a general deposit, 
but that the transaction was a valid agreement to ac- 
cept specified property, made before it came into ex- 
istence.—Kimball v. Gafford, lowa, 42 N. W. Rep. 583° 























105. SALE—Warranty. Where the jury found that 
plaintiff purchased a horse from defendants, who war- 
ranted him to be sound; that he returned it to them, 
and took another horse in exchange, to be kept if it 
suited ; that it proved worthless, and was returned ; and 
that defendants took the horse and the money paid 
for the first horse,—they were justified in finding that 
plaintiff was entitled to recover the money paid for the 
first horse.—Chambers v. Harper, Ga.,9 8. E. Rep. 717. 


106. SEDUCTION— Damages. Under Rev. St. Ind. 
1881, § 268, permitting an unmarried woman to sue for 
her own seduction, and recover such damages as may 
be assessed in her favor, the publicity given by defend- 
ant to the wrong may be considered in the assessment 
of damages.— Simons v. Busby, Ind., 21 N. E. Rep. 451. 
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107. SHERIFFS—Powers. The sheriff of a county 
has no power to contract a county debt, or engage the 
credit of the county for a conveyance, such as a hack, 
team and driver, for use by him in executing a warrant 
issued by the ordinary against a lunatic or insane per- 
son.— Hutcherson v. Robinson, Ga., 9 8. E. Rep. 722. 

108. SLANDER—Privilege. In an action for slander, 
brought by the city attorney against the mayor thereof, 
for using the following language to the council of the 
city: “Heis unfit to hold the office of city attorney. 
His opinion is too easily warped for money considera- 
tion:” Held, first,that as the words were spoken by 
the mayor to the city council, which had power to re- 
move the officer, the statement, if made in good faith, 
was privileged ; second, that the words charged did not 
necessarily indicate dereliction of duty or dishonesty, 
and were not actionable per se.—Greenwood v. Cobbey, 
Neb., 42 N. W. Rep. 413. 

109. SPECIFIC PERFORMANCE. In a suit for specific 
performance of a contract to convey land, the title to 
which is in litigation between the vendor and a third 
person who was not a party to the contract, the objec- 
tion that the latter ought to have been made a party to 
the suit must be raised by plea or answer in the trial 
court.— Bragg v. Olson, Ill., 21 N. E. Rep. 519. 

110. TAXATION—Sale. Under Revenue Law IIL, § 
216, providing for notice to occupants by purchaser at 
tax sale, where the tract is leased to a tenant, and by 
oral permission a third person is allowed, without pay- 
ment of rent, to stack hay on a part of the land, which 
he covers with boards to protect it from rain, such per- 
son need not be served with notice.— Drake v. Ogden, Ill., 
21 N. E. Rep. 511. . 

lll. TAXATION, Under act 1881, providing for the 
assessment of property which has escaped taxation, 
although a land-owner has no notice or opportunity of 
being heard in the manner of making the assessment 
and extending the tax by the county auditor, the act is 
not repugnant to the constitutional provision that 
property shall not be taken without “due process of 
law,” for the reason that in the proceedings under the 
general tax law to obtain judgment against the land he 
has notice.—State v. Certain Lands, Minn., 42 N. W. Rep. 
474. 

112. TAX-SALES. The service of a notice of the ex- 
piration of the time for redemption from a tax-sale, 
pursuant to § 37, ch. 6, Gen. Laws 1877, held to have been 
properly made upon “the person in whose name such 
lands are assessed” at the time of the issuing of the 
notice, whether such person was the real owner of the 
land or not.— Western Land Assn. v. McComber, Minn., 42 
N. W. Rep. 543. 


113. TAX-SALE.——After the purchaser of land at tax- 
sale has conveyed the same by quitclaim deed, without 
having assigned the certificate of purchase, he may still 
make proof of service of notice of the expiration of the 
period for redemption, to cure defects in affidavits 
formerly made to show such service, though the land 
is in possession of persons claiming under his grantee. 
— Babcock v. Bonebrake, lowa, 42 N. W. Rep. 559. ‘ 


114. TAX-SALE. ‘Where tax proceedings are chal- 
lenged upon the ground that the tax-rolls originally 
showed the tax levy to be in excess of the amount 
actually levied, but where it is also shown that such 
excess was remitted and the rolls corrected before the 
tax-sale, such irregularity is not sufficient to vitiate the 
tax proceedings.— Torrington v. Rickershauser, Kas., 21 
Pac. Kep. 648. 

115. TENANTS IN COMMON. Where one tenant in 
common pays off a lien against the joint property, he is 
entitled to contribution from the other tenants to the 
extent of their respective interests, and a court of 
equity, to secure such contribution, will enforce upon 
the interests of the other tenants an equitable lien of 
the same character as that which has been removed.— 
Moon v. Jennings, Ind., 21 N. E. Rep. 471. 

116. TENANT IN COMMON. An averment that de- 
fendant, a t it in cc of the land in question, 
































went into possession on the day a tax certificate was 
issued against the interest of his co-tenant, which cer- 
tificate was afterwards assigned to defendant, does not 
authorize the inference that such possession was under 
the certificate, and amounted to an ouster of his co- 
tenant from the date of its issuance.—English v. Powell, 
Ind., 21 N. E. Rep. 458. 

117. TENANTS IN COMMON—Sale. A sale by the hus- 
band of the entire stock of goods owned by him and his 
wife as tenants in common is out of the usual course of 
business, and, if made without plaintiff's consent, 
passes no title to her interest, and it is immaterial that 
the purchasers did not know of such interest.— Tuttle v. 
Campbell, Mich., 42 N. W. Rep. 384. 

118. TRESPASS—Pleading. The declaration in an 
action brought under § 1445 of the Code for triple dam- 
ages, by reason of killing cattle in an inclosure not pro- 
tected by a lawful fence, is not amendable by adding a 
count praying exemplary damages independently of 
that section.— Tumlin v. Parrott, Ga., 98. E. Rep. 718. 

119. TROVER AND CONVERSION. A complaint, in 
action for conversion of certain property, which allege 
its ownership by plaintiff, its value, and a conversion 
by the defendant, is not bad because it fails to aver that 
the conversion was to the damage of the plaintiff.—Ryan 
v. Hurley, Ind., 21 N. E. Rep. 463. 

120. TRUSTS. In a suit to establish by parol evi- 
dence a resulting trust in real property upon the alleged 
grounds that it was purchased and the conveyance of 
the legal title taken in the name of one person, while 
the purchase price was paid by another,the evidence 
of the payment of the purchase price,in order to be 
effective, must be clear, certain and convincing.—Sise- 
more v. Pelton, Ore., 21 Pac. Rep. 667. 

121. VENDOR AND VENDEE. Where a purchaser of 
a life-interest in land takes no possession, and the ten- 
ants thereon continue to pay rent to the vendor, there 
is no actual or constructive notice of change of title to 
a bona fide purchaser.— Troy v. Walter Bros., Ala.,6 South. 
Rep. 54. 

122. WATER AND WATER-COURSES. In an action by 
the owner of land used for agricultural purposes for the 
pollution of a stream running through it by washing 
ore, where defendant alleges that the stream is more 
useful to him and all other riparian owners for washing 
ore than it is to plaintifffor agricultural purposes, it is 
proper to charge that defendant, in using the stream to 
wash ore on his land, is bound to do so in such manner 
as will not injure its reasonable use by plaintiff.— Satter- 
field v. Rowan, Ga., 98. E. Rep. 677. 

123. WILLS.——A will, after giving all testator’s prop- 
erty to the executors for the benefit of the widow dur- 
ing widowhood, provided: “On the death of my wife, 
orinthe event of her marrying again, my executors 
shall then proceed to divide the property among my 
children. * * * The land I wish kept in the family, 
and my executors may sell it to any of the boys at its 
full value.” Held, that there was no absolule direction 
to sell, and, where no sale was actually made, there was 
no equitable conversion of the land into personalty.— 
Haward v. Peavey, Ul., 21 N. E. Rep. 508. 

124. WILLS—Construction. A testator bequeathed 
the use and benefit of all his property to his wife and 
minor children until the youngest child should become 
21 years old, and directed a division of the property in 
case his wife should marry again: Held, that it was the 
intention of the testator that his wife and minor chil- 
dren should occupy the property jointly after his death, 
which would be defeated by the refusal of the wife to 
take under the will.—Howard v. Smith, Iowa, 42 N. W. 
Rep. 585. 
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